
Commissioner's Rules Concerning Special Education Services §89.AA. 

August 2024 Update Page 1 of 70 

Chapter 89. Adaptations for Special Populations 

Subchapter AA. Commissioner's Rules Concerning Special Education Services 

Division 1. General Provisions 

§89.1001. Scope and Applicability. 

(a) Special education and related services shall be provided to eligible students in accordance with all 
applicable federal law and regulations, state statutes, rules of the State Board of Education, State Board for 
Educator Certification, and commissioner of education, and the Individuals with Disabilities Education Act 
(IDEA). 

(b) Education programs under the direction and control of the Texas Juvenile Justice Department, Texas 
School for the Blind and Visually Impaired, Texas School for the Deaf, and schools within the Texas 
Department of Criminal Justice shall comply with state and federal law and regulations concerning the 
delivery of special education and related services to eligible students and shall be monitored by the Texas 
Education Agency in accordance with the requirements identified in subsection (a) of this section. 

(c) Residential facility refers to a facility defined by Texas Education Code, §5.001(8), which includes any 
person, facility, or entity that provides 24-hour custody or care of a person residing in the facility for 
detention, treatment, foster care, or any noneducational purpose. A school district must initiate Child Find 
outreach activities to locate, evaluate, and identify eligible students in any residential facility within its 
boundaries. If a student is eligible, a school district must provide the required special education and related 
services to the student unless, after contacting the facility to offer those services to eligible students with 
disabilities, the facility can demonstrate that the services are provided by another educational program 
provider, such as a charter school, approved nonpublic school, or a facility operated private school. 
However, the district shall, at minimum, contact the facility at least twice per year to conduct Child Find 
activities and to offer services to eligible students with disabilities. 

Statutory Authority: The provisions of this §89.1001 issued under Texas Education Code, §§29.001,29.003, 29.005, 
29.012. 29.013, 29.014, 30.002, 30.003,30.005, 30.021, 30.051, 30.057, and 30.083, and 34 Code of Federal 
Regulations, §§300.8, 300.101, 300.111, 300.121, 300.124, 300.129, 300.147, 300.149, 300.500, and 300.600. 

Source: The provisions of this §89.1001 adopted to be effective September 1, 1996, 21 TexReg 7240; amended to be 
effective March 6, 2001, 26 TexReg 1837; amended to be effective March 14, 2021, 46 TexReg 1466; amended to be 
effective August 22, 2024, 49 TexReg 2910. 
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percentage of the student's instructional day that the student receives special education and related services 
in a setting other than general education. 

(d) While this section uses the names of the instructional arrangements/settings as they are described in TEC, 
§48.102, there may be additional instructional arrangement/setting codes that are created by the Texas 
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(E) a student in a facility not operated by a school district with instruction provided by school 
district personnel; or 

(F) a student in a self-contained program at a separate campus operated by the school district 
that provides only special education and related services. 

(8) Nonpublic day school. This instructional arrangement/setting is for providing special education 
and related services to students through a contractual agreement with a nonpublic school when the 
school district is unable to provide a FAPE for the student. This instructional arrangement/setting 
includes the providers listed in §89.1094 of this title (relating to Contracting for Nonpublic or 
Non-District Operated Day Placements for the Provision of FAPE). 

(9) Vocational adjustment class. Although referred to as a class, this instructional arrangement/setting 
is a support program for providing special education and related services to a student who is 
placed on a job (paid or unpaid unless otherwise prohibited by law) with regularly scheduled 
direct involvement by special education personnel in the implementation of the student's IEP. This 
instructional arrangement/setting shall be used in conjunction with the student's transition plan, as 
documented in the student's IEP, and may include special education services received in career 
and technical education work-based learning programs. 

(10) Residential care and treatment facility (not school district resident). For purposes of this section, 
residential care and treatment facility refers to a facility at which a student with a disability 
currently resides, who was not placed at the facility by the student's ARD committee, and whose 
parent or guardian does not reside in the district providing educational services to the student. This 
instructional arrangement/setting is for providing special education and related services to a 
student on a school district campus who resides in a residential care and treatment facility and 
whose parents do not reside within the boundaries of the school district that is providing 
educational services to the student. If the instruction is provided at the facility, rather than on a 
school district campus, the instructional arrangement is considered to be the hospital class 
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(3) Funding may only be claimed if the district is involved in the provision of the ECI and other 
support services for the child. Otherwise, the child would be enrolled and indicated as not in 
membership for purposes of funding. If the district is contracted with HHSC as an ECI provider, 
funding would be generated under that contract. 

(g) For nonpublic day and residential placements, the school district must comply with the requirements under 
§89.1092 of this title (relating to Contracting for Nonpublic Residential Placements for the Provision of a 
Free Appropriate Public Education (FAPE)) or §89.1094 of this title, as appropriate. 

(h) Other program options that may be considered for the delivery of special education and related services to a 
student may include the following: 

(1) contracts with other school districts; and 

(2) other program options as approved by TEA. 

Statutory Authority: The provisions of this §89.1005 issued under Texas Education Code, §29.001 and §48.102, and 
34 Code of Federal Regulations, §300.115. 

Source: The provisions of this §89.1005 adopted to be effective March 14, 2021, 46 TexReg 1466; amended to be 
effective October 5, 2021, 46 TexReg 6533; amended to be effective August 22, 2024, 49 TexReg 2910. 

Division 2. Clarification of Provisions in Federal Regulations and State Law 

§89.1011. Full Individual and Initial Evaluation. 

(a) Referral of students for a full individual and initial evaluation (FIIE) for possible special education and 
related services must be a part of the school district's multi-tiered system of academic and behavioral 
supports. Students not making progress in the general education classroom should be considered for all 
interventions and support services available to all students, such as tutorial; compensatory; response to 
evidence-based intervention; and other academic or behavior support services. The school district cannot 
require a student to participate in interventions and support services for any specific length of time prior to 
a referral being made or an FIIE being conducted. If the student continues to experience difficulty in the 
general education classroom with the provision of interventions and support services or at any time district 
personnel suspect a disability and a possible need for special education and related services, district 
personnel must refer the student for an FIIE. A referral or request for an FIIE may be initiated at any time 
by school personnel, the student's parents or legal guardian, or another person involved in the education or 
care of the student. While an FIIE is being conducted, a student must continue to receive any necessary 
interventions and support services to target their academic or behavioral needs. 

(b) If a parent submits a written request to a school district's director of special education services or to a 
district administrative employee, such as a campus principal, for an FIIE of a student, the school district 
must, not later than the 15th school day after the date the district receives the request: 

(1) provide the parent with prior written notice of its proposal to conduct an evaluation consistent with 
34 Code of Federal Regulations (CFR), §300.503; a copy of the procedural safeguards notice 
required by 34 CFR, §300.504; a copy of the Overview of Special Education for Parents form 
created by the Texas Education Agency (TEA); and an opportunity to give written consent for the 
evaluation; or 

(2) provide the parent with prior written notice of its refusal to conduct an evaluation consistent with 
34 CFR, §300.503; a copy of the Overview of Special Education for Parents form created by TEA; 
and a copy of the procedural safeguards notice required by 34 CFR, §300.504. 

(c) When a school district initiates the referral for an FIIE of a student, the district must provide the parent with 
the information and materials described in subsection (b)(1) of this section. 

(d) Except as otherwise provided in this section, a written report of an FIIE of a student must be completed as 
follows: 

(1) not later than the 45th school day following the date on which the school district receives written 
consent for the evaluation from the student's parent, except that if a student has been absent from 
school during that period on three or more school days, that period must be extended by a number 
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of school days equal to the number of school days during that period on which the student has 
been absent; or 

(2) for students under five years of age by September 1 of the school year and not enrolled in public 
school and for students enrolled in a private or home school setting, not later than the 45th school 
day following the date on which the school district receives written consent for the evaluation 
from the student's parent. 

(e) Notwithstanding the timelines in subsections (d) and (g) of this section, if the school district received the 
written consent for the evaluation from the student's parent: 

(1) at least 35 but less than 45 school days before the last instructional day of the school year, the 
written report of an FIIE of a student must be provided to the student's parent not later than June 
30 of that year; 

(2) at least 35 but less than 45 school days before the last instructional day of the school year but the 
student was absent three or more school days between the time that the school district received 
written consent and the last instructional day of the school year, the timeline in subsection (d)(1) 
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(2) Deaf-blindness. A student with deaf-blindness is one who has been determined to meet the criteria 
for deaf-blindness as stated in 34 CFR, §300.8(c)(2). In meeting the criteria stated in 34 CFR, 
§300.8(c)(2), a student with deaf-blindness is one who, based on the evaluations specified in 
subsection (c)(3) and (12) of this section: 

(A) meets the eligibility criteria for a student who is deaf or hard of hearing specified in 
subsection (c)(3) of this section and visual impairment specified in subsection (c)(12) of 
this section; 

(B) meets the eligibility criteria for a student with a visual impairment and has a suspected 
hearing loss that cannot be demonstrated conclusively, but a speech/language therapist, a 
certified speech and language therapist, or a licensed speech language pathologist 
indicates there is no speech at an age when speech would normally be expected; 

(C) has documented hearing and visual losses that, if considered individually, may not meet 
the requirements for a student who is deaf or hard of hearing or for visual impairment, 
but the combination of such losses adversely affects the student's educational 
performance; or 

(D) has a documented medical diagnosis of a progressive medical condition that will result in 
concomitant hearing and visual losses that, without the provision of special education 
services, will adversely affect the student's educational performance. 

(3) Deaf or hard of hearing. 

(A) A student who is deaf or hard of hearing is one who has been determined to meet the 
criteria for deafness as stated in 34 CFR, §300.8(c)(3), or for students who have a hearing 
impairment as stated in 34 CFR, §300.8(c)(5). The evaluation data reviewed by the 
multidisciplinary team in connection with the determination of a student's eligibility 
based on being deaf or hard of hearing must include an audiological evaluation 
performed by a licensed audiologist and a communication assessment completed by the 
multidisciplinary team. The evaluation data must include a description of the implications 
of the hearing loss for the student's hearing in a variety of circumstances with or without 
recommended hearing assistive technology. 

(B) A child under three years of age meets the criteria for deaf or hard of hearing if the 
student's record indicates that the child is experiencing a developmental delay because of 
hearing loss or impairment, or the child has a physical or mental condition that has a high 
probability of resulting in a developmental delay and a sensory impairment, in 
accordance with 34 CFR, §303.21. 

(4) Emotional disability. A student with an emotional disability is one who has been determined to 
meet the criteria for emotional disturbance as stated in 34 CFR, §300.8(c)(4). The written report of 
evaluation must include specific recommendations for positive behavioral supports and 
interventions. The term emotional disability is synonymous with the term emotional disturbance 
and serious emotional disturbance, as these terms are used in federal or state law pertaining to 
students eligible for special education and related services. 

(5) Intellectual disability. A student with an intellectual disability is one who has been determined to 
meet the criteria for an intellectual disability as stated in 34 CFR, §300.8(c)(6). In meeting the 
criteria stated in 34 CFR, §300.8(c)(6), a student with an intellectual disability is one who: 

(A) has been determined to have significantly sub-average intellectual functioning as 
measured by a standardized, individually administered test of cognitive ability in which 
the overall test score is at least two standard deviations below the mean, when taking into 
consideration the standard error of measurement of the test; and 

(B) concurrently exhibits deficits in at least two of the following areas of adaptive behavior: 
communication, self-care, home living8 (e)ato
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(A) A student with multiple disabilities is one who has been determined to meet the criteria 
for multiple disabilities as stated in 34 CFR, §300.8(c)(7). In meeting the criteria stated in 
34 CFR, §300.8(c)(7), that a combination of impairments causes such severe educational 
needs that they cannot be accommodated in special education programs solely for one of 
the impairments, a student with multiple disabilities is one who has a combination of 
disabilities defined in this section and who meets all of the following conditions: 

(i) the student's disabilities are expected to continue indefinitely; and 

(ii) the disabilities severely impair performance in two or more of the following 
areas: 

(I) psychomotor skills; 

(II) self-care skills; 

(III) communication; 

(IV) social and emotional development; or 

(V) cognition. 

(B) Students who have more than one of the disabilities defined in this section but who do not 
meet the criteria in subparagraph (A) of this paragraph must not be classified or reported 
as having multiple disabilities. 

(C) Multiple disabilities does not include deaf-blindness. 

(7) Orthopedic impairment. A student with an orthopedic impairment is one who has been determined 
to meet the criteria for orthopedic impairment as stated in 34 CFR, §300.8(c)(8). A student's 
eligibility based on an orthopedic impairment must include a medical diagnosis provided by a 
licensed physician. 

(8) Other health impairment. A student with other health impairment is one who has been determined 
to meet the criteria for other health impairment due to chronic or acute health problems such as 
asthma, attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a 
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not achieve adequately for the student's age or to meet state-approved grade-
level standards in one or more of the following areas: 

(I) oral expression; 

(II)



Commissioner's Rules Concerning Special Education Services §89.AA. 

August 2024 Update Page 11 of 70 

consistent with the assessment requirements of a student's specific instructional 
program. 

(E) The school district must ensure that the student is observed in the student's learning 
environment, including the general education classroom setting, to document the 
student's academic performance and behavior in the areas of difficulty. In determining 
whether a student has a specific learning disability, the multidisciplinary team must 
decide to either use information from an observation in routine classroom instruction and 
monitoring of the student's performance that was conducted before the student was 
referred for an evaluation or have at least one of the members described in subsection (b) 
or (c)(9)(F) of this section conduct an observation of the student's academic performance 
in the general education classroom after the student has been referred for an evaluation 
and the school district has obtained parental consent consistent with 34 CFR, 
§300.300(a). In the case of a student of less than school age or out of school, a member 
described in subsection (b) or (c)(9)(F) of this section must observe the student in an 
environment appropriate for a student of that age. 

(F) The determination of whether a student suspected of having a specific learning disability 
is a child with a disability as defined in 34 CFR, §300.8, must be made by the student's 
parents and a team of qualified professionals, which must include at least one person 
qualified to conduct individual diagnostic examinations of children such as a licensed 
specialist in school psychology/school psychologist, an educational diagnostician, a 
speech-language pathologist, or a remedial reading teacher and one of the following: 

(i) the student's general education teacher; 

(ii) if the student does not have a general education teacher, a general education 
classroom teacher qualified to teach a student of his or her age; or 

(iii) for a student of less than school age, an individual qualified by the Texas 
Education Agency to teach a student of his or her age. 

(G) Suspicion, and the identification, of dyslexia or dysgraphia, in addition to the 
requirements of subparagraphs (A)-(F) of this paragraph, must include consideration of 
the following: 

(i) when the specific learning disability of dyslexia is suspected or characteristics of 
dyslexia have been observed from a reading instrument administered under 
TEC, §28.006, or a dyslexia screener under TEC, §38.003, the team established 
under subsections (b) and (c)(9)(F) of this section must include a professional 
who meets the requirements under TEC, §29.0031(b), and §74.28 of this title 
(relating to Students with Dyslexia and Related Disorders), including any 
handbook adopted in the rule; 

(ii) an evaluation for dyslexia or dysgraphia must include all of the domains or other 
requirements listed in TEC, §38.003, and §74.28 of this title, including any 
handbook adopted in the rule; 

(iii) when identifying dyslexia and determining eligibility or continued eligibility for 
special education and related services, the admission, review, and dismissal 
(ARD) committee must include a professional who meets the requirements of 
TEC, §29.0031(b), and §74.28 of this title, including any handbook adopted in 
the rule; and 

(iv) when a student is identified with dyslexia and/or dysgraphia, the terms dyslexia 
and/or dysgraphia, as appropriate must be used in a student's evaluation report. 
For formal eligibility purposes under special education, the category of specific 
learning disability will be reported by a school district. 

(10) Speech impairment. A student with a speech impairment is one who has been determined to meet 
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determination of a student's eligibility based on a speech impairment must include a certified 
speech and hearing therapist, a certified speech and language therapist, or a licensed 
speech/language pathologist. 

(11) Traumatic brain injury. A student with a traumatic brain injury is one who has been determined to 
meet the criteria for traumatic brain injury as stated in 34 CFR, §300.8(c)(12). A student's 
eligibility based on a traumatic brain injury must include a medical diagnosis provided by a 
licensed physician. 

(12) Visual impairment. 

(A) A student with a visual impairment is one who has been determined to meet the criteria 
for visual impairment as stated in 34 CFR, §300.8(c)(13). Information from a variety of 
sources must be considered by the multidisciplinary team that collects or reviews 
evaluation data in connection with the determination of a student's eligibility based on 
visual impairment in order to determine the need for specially designed instruction as 
stated in 34 CFR, §300.39(b)(3), and must include: 

(i) a medical report by a licensed ophthalmologist or optometrist that indicates the 
visual loss stated in exact measures of visual field and corrected visual acuity, at 
a distance and at near range, in each eye. If exact measures cannot be obtained, 
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§89.1047. Procedures for Special Education Decision-
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(2) The training program described in subsection (c)(1) of this section must be provided in the native 
language or other mode of communication used by the individual being trained. 

(3) To serve as a student's surrogate parent, a school district must ensure that the surrogate parent has 
received training described in subsection (c)(1) of this section. The individual assigned by a school 
district to act as a surrogate parent must complete the training program before the student's next 
scheduled ARD committee meeting but not later than the 90th day after the date of initial 
assignment as a surrogate parent. 

(4) The training program can be conducted or provided by the TDFPS, a school district, an education 
service center, or any entity that receives federal funds to provide IDEA training to parents. Once 
an individual has completed the training, the individual may not be required by any school district 
to complete additional training in order to serve as the surrogate parent or the parent for the 
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referenced in 34 CFR, §300.503, but must include a statement that parental rights have transferred to the 
adult student. The notice must also include information and resources regarding guardianship, alternatives 
to guardianship, including a supported decision-making agreement under Texas Estates Code, Chapter 
1357, and other supports and services that may enable the student to live independently, and must provide 
contact information for the parties to use in obtaining additional information. 

(d) A notice under IDEA, Part B, which is required to be given to an adult student and parent does not create a 
right for the parent to consent to or participate in the proposal or refusal to which the notice relates. For 
example, a notice of an admission, review, and dismissal committee meeting does not constitute invitation 
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(14) TEC, §33.081 (Extracurricular Activities); 

(15) 
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(B) a student who is suspected or documented to be deaf or hard of hearing, the ARD 
committee must include a teacher who is certified in the education of students who are 
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§89.1052. Discretionary Placements in Juvenile Justice Alternative Education Programs. 

(a) This section applies only to the expulsion of a student with a disability under: 

(1) Texas Education Code (TEC), §37.007(b), (c), or (f); or 

(2) TEC, §37.007(d), as a result of conduct that contains the elements of any offense listed in TEC, 
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(B) from which the exit is not physically blocked by furniture, a closed door held shut from 
the outside, or another inanimate object. 

(c) Use of restraint. A school employee, volunteer, or independent contractor may use restraint only in an 
emergency as defined in subsection (b) of this section and with the following limitations. 

(1) Restraint must be limited to the use of such reasonable force as is necessary to address the 
emergency. 

(2) Restraint must be discontinued at the point at which the emergency no longer exists. 

(3) Restraint must be implemented in such a way as to protect the health and safety of the student and 
others. 

(4) Restraint must not deprive the student of basic human necessities. 

(d) Training on use of restraint. Training for school employees, volunteers, or independent contractors must be 
provided according to the following requirements. 

(1) A core team of personnel on each campus must be trained in the use of restraint, and the team 
must include a campus administrator or designee and any general or special education personnel 
likely to use restraint. 

(2) Personnel called upon to use restraint in an emergency and who have not received prior training 
must receive training within 30 school days following the use of restraint. 

(3) Training on use of restraint must include prevention and de-escalation techniques and provide 
alternatives to the use of restraint. 

(4) All trained personnel must receive instruction in current professionally accepted practices and 
standards regarding behavior management and the use of restraint. 

(e) Documentation and notification on use of restraint. In a case in which restraint is used, school employees, 
volunteers, or independent contractors must implement the following documentation requirements. 

(1) 
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(G) the behavior of the student that prompted the restraint; 

(H) the efforts made to de-escalate the situation and any alternatives to restraint that were 
attempted; 

(I) observation of the student at the end of the restraint; 

(J) information documenting parent contact and notification; and 

(K) one of the following: 

(i) if the student has a behavior improvement plan or behavioral intervention plan, 
whether the behavior improvement plan or behavioral intervention plan may 
need to be revised as a result of the behavior that led to the restraint and, if so, 
identification of the staff member responsible for scheduling an ARD committee 
meeting to discuss any potential revisions; or 

(ii) if the student does not have a behavior improvement plan or a behavioral 
intervention plan, information on the procedure for the student's parent or person 
standing in parental relation to the student to request an ARD committee 
meeting to discuss the possibility of conducting a functional behavioral 
assessment of the student and developing a plan for the student. 

(f) Clarification regarding restraint. The provisions adopted under this section do not apply to the use of 
physical force or a mechanical device that does not significantly restrict the free movement of all or a 
portion of the student's body. Restraint that involves significant restriction as referee 1.6 (i)611po 
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training in the use of time-out within 30 school days of being assigned the responsibility for 
implementing time-out. 

(3) Training on the use of time-out must be provided as part of a program which addresses a full 
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(i) 
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(A) antecedent manipulation, replacement behaviors, reinforcement strategies, and data-based 
decisions; and 

(B) a behavioral intervention plan developed from a functional behavioral assessment that 
uses current data related to target behaviors and addresses behavioral programming 
across home, school, and community-based settings and is implemented and reviewed in 
accordance with subsection (j) of this section; 

(5) beginning at any age, consistent with subsection (l) of this section, futures planning for integrated 
learning and training, living, work, community, and educational environments that considers skills 
necessary to function in current and post-secondary environments, including self-determination 
and self-advocacy skills; 

(6) parent/family training and support, provided by qualified personnel with experience in autism, 
that, for example: 

(A) provides a family with skills necessary for a student to succeed in the home/community 
setting; 

(B) includes information regarding resources (for example: parent support groups, 
workshops, videos, conferences, and materials designed to increase parent knowledge of 
specific teaching/management techniques related to the student's curriculum); and 

(C) facilitates parental carryover of in-home training (for example: strategies for behavior 
management and developing structured home environments and/or communication 
training so that parents are active participants in promoting the continuity of interventions 
across all settings); 

(7) suitable staff-to-student ratio appropriate to identified activities and as needed to achieve 
social/behavioral progress based on the student's developmental and learning level (acquisition, 
fluency, maintenance, generalization) that encourages work towards individual independence as 
determined by, for example: 

(A) adaptive behavior evaluation results; 

(B) behavioral accommodation needs across settings; and 

(C) transitions within the school day; 

(8) communication interventions, including language forms and functions that enhance effective 
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(2) For purposes of this subsection, an audio recording of the student's IEP translated into Spanish or 
the parent's native language means that all of the content in the student's IEP in English is orally 
translated into the target language and recorded with an audio device. A school district is not 
prohibited from providing the parent with an audio recording of an ARD committee meeting at 
which the parent was assisted by an interpreter as long as the audio recording provided to the 
parent contains an oral translation into the target language of all of the content in the student's IEP 
in English. 

(3) If a parent's native language is not a written language, the school district must take steps to ensure 
that the student's IEP is translated orally or by other means to the parent in his or her native 
language or other mode of communication. 

(4) Under 34 CFR, §300.322(f), a school district must give a parent a written copy of the student's IEP 
at no cost to the parent. A school district meets this requirement by providing a parent with a 
written copy of the student's IEP in English or by providing a parent with a written translation of 
the student's IEP in the parent's native language in accordance with paragraph (1) of this 
subsection. 

(s) A school district must comply with the following for a student who is new to the school district. 

(1) When a student transfers to a new school district within the state in the same school year and the 
parents or previous school district verifies that the student had an IEP that was in effect in the 
previous district, the new school district must meet the requirements of 34 CFR, §300.323(e), by 
either adopting the student's IEP from the previous school district or developing, adopting, and 
implementing a new IEP. The timeline for adopting the previous IEP or developing, adopting, and 
implementing a new IEP is 20 school days from the date the student is verified as being a student 
eligible for special education services. 

(2) When a student transfers from a school district in another state in the same school year and the 
parents or previous school district verifies that the student had an IEP that was in effect in the 
previous district, the new school district must, if determined necessary, conduct a full individual 
and initial evaluation and make an eligibility determination and, if appropriate, develop, adopt, 
and implement a new IEP, within the timelines established in §89.1011 of this title (relating to 
Full and Individual Initial Evaluation). If the school district determines that an evaluation is not 
necessary, the timeline for the new district to develop, adopt, and implement a new IEP is 20 
school days from the date the student is verified as being a student eligible for special education 
services. 

(3) Students who register in a new school district in the state during the summer when students are not 
in attendance for instructional purposes, the provisions of paragraphs (1) and (2) of this subsection 
apply based on whether the students are coming from an in-state or out-of-state school district. All 
other provisions in this subsection apply to these students. 

(4) 
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(E) the signatures of authorized representatives of both the transferor and the transferee. 

(c) The Texas Education Agency shall annually disseminate to school districts the standards for a school 
district's transfer of an ATD pursuant to TEC, §30.0015. 

(d) Nothing in this section or in TEC, §30.0015, shall: 

(1) alter any existing obligation under federal or state law to provide ATDs to students with 
disabilities; 

(2) require a school district to transfer an ATD to any person or entity; 

(3) limit a school district's right to sell, lease, loan, or otherwise convey or dispose of property as 
authorized by federal or state laws, rules, or regulations; or 

(4) authorize any transfer of an ATD that is inconsistent with any restriction on transferability 
imposed by the manufacturer or developer of the ATD or applicable federal or state laws, rules, or 
regulations. 

Statutory Authority: The provisions of this §89.1056 issued under Texas Education Code, §29.001 and §30.0015. 

Source: The provisions of this §89.1056 adopted to be effective March 6, 2001, 26 TexReg 1837; amended to be 
effective November 11, 2007, 32 TexReg 8129. 

§89.1065. Extended School Year Services. 

Extended school year (ESY) services are defined as individualized instructional programs beyond the 
regular school year for eligible students with disabilities. 

(1) The need for ESY services must be determined on an individual student basis by the admission, 
review, and dismissal (ARD) committee in accordance with 34 Code of Federal Regulations 
(CFR), §300.106, and the provisions of this section. In determining the need for and in providing 
ESY services, a school district may not: 

(A) 
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(2) The student has demonstrated mastery of the required state standards (or district standards if 
greater) in Chapters 110-117, 126-128, and 130 of this title and satisfactorily completed credit 
requirements for graduation under the Foundation High School Program specified in §74.12 of 
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requirements of that program. Subsections (c) and (d) of this section apply to a student transitioning to the 
Foundation High School Program under this subsection. As the TEC, §28.0258 and §39.025(a-2), modify 
the state assessment requirements applicable to students in general education, a student receiving special 
education services who is classified in Grade 11 or 12 who has taken each of the state assessments required 
by Chapter 101, Subchapter CC, of this title (relating to Commissioner's Rules Concerning Implementation 
of the Academic Content Areas Testing Program) or Subchapter DD of this title (relating to 
Commissioner's Rules Concerning Substitute Assessments for Graduation) but failed to achieve 
satisfactory performance on no more than two of the assessments may graduate if the student has satisfied 
all other applicable graduation requirements. 

(f) A student receiving special education services who entered Grade 9 before the 2014-2015 school year may 
graduate and be awarded a regular high school diploma if the student meets one of the following 
conditions. 

(1) The student has demonstrated mastery of the required state standards (or district standards if 
greater) in Chapters 110- 117, 126-128, and 130 of this title and satisfactorily completed credit 
requirements for graduation (under the recommended or distinguished achievement high school 
programs in Chapter 74, Subchapter F, of this title (relating to Graduation Requirements, 
Beginning with School Year 2007-2008) or Chapter 74, Subchapter G, of this title (relating to 
Graduation Requirements, Beginning with School Year 2012-2013)), as applicable, including 
satisfactory performance as established in the TEC, Chapter 39, on the required state assessments. 

(2) Notwithstanding paragraph (1) of this subsection, as the TEC, §28.0258 and §39.025(a-2), modify 
the state assessment requirements applicable to students in general education, a student receiving 
special education services who is classified in Grade 11 or 12 may graduate under the 
recommended or distinguished achievement high school program, as applicable, if the student has 
taken each of the state assessments required by Chapter 101, Subchapter CC, of this title (relating 
to Commissioner's Rules Concerning Implementation of the Academic Content Areas Testing 
Program) or Subchapter DD of this title (relating to Commissioner's Rules Concerning Substitute 
Assessments for Graduation) but failed to achieve satisfactory performance on no more than two 
of the assessments and has met all other applicable graduation requirements in paragraph (1) of 
this subsection. 

(3) The student has demonstrated mastery of the required state standards (or district standards if 
greater) in Chapters 110- 117, 126-128, and 130 of this title and satisfactorily completed credit 
requirements for graduation (under the minimum high school program in Chapter 74, Subchapter 
F or G, of this title), as applicable, including participation in required state assessments. The 
student's ARD committee will determine whether satisfactory performance on the required state 
assessments is necessary for graduation. 

(4) The student has demonstrated mastery of the required state standards (or district standards if 
greater) in Chapters 110- 117, 126-128, and 130 of this title through courses, one or more of 
which contain modified content that is aligned to the standards required under the minimum high 
school program in Chapter 74, Subchapter F or G, of this title, as applicable, as well as the 
satisfactorily completed credit requirements under the minimum high school program, including 
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(2)
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(c) When a student's ARD committee places the student at the TSBVI or the TSD, the student's resident school 
district shall comply with the following requirements. 

(1) For each student, the resident school district shall list those services in the student's individualized 
education program (IEP) which the TSBVI or the TSD can appropriately provide. 

(2) The district may make an onsite visit to verify that the TSBVI or the TSD can and will offer the 
services listed in the individual student's IEP and to ensure that the school offers an appropriate 
educational program for the student. 

(3) For each student, the resident school district shall include in the student's IEP the criteria and 
estimated timelines for returning the student to the resident school district. 

(d) In addition to the provisions of subsections (a)-(c) of this section, and as provided in TEC, §30.057, the 
TSD shall provide services in accordance with TEC, §30.051, to any eligible student with a disability for 
whom the TSD is an appropriate placement if the student has been referred for admission by the student's 
parent or legal guardian, a person with legal authority to act in place of the parent or legal guardian, or the 
student, if the student is age 18 or older, at any time during the school year if the referring person chooses 
the TSD as the appropriate placement for the student rather than placement in the student's  759uTd
[(()-2 (f)1)2 (h)0uTc 0uTw 1.108 0uTd
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(3) Contracts between school districts and approved nonpublic residential program providers shall not 
begin prior to August 1 of the contracted program year and must not extend past July 31. 

(4) Amendments to a contract must be electronically submitted to TEA in accordance with submission 
procedures specified by TEA no later than 30 calendar days from the change in placement or 
services. 

(f) Contract for out-of-state nonpublic residential programs. School districts that contract for out-of-state 
nonpublic residential programs shall do so in accordance with the rules in this section, except that the 
program provider must be approved by the appropriate agency in the state in which the facility is located 
rather than by TEA. 

Statutory Authority: The provisions of this §89.1092 issued under Texas Education Code, §§29.001, 29.008, and 
48.102, and 34 Code of Federal Regulations, §§300.101, 300.129, and 300.147. 

Source: The provisions of this §89.1092 adopted to be effective March 14, 2021, 46 TexReg 1466; amended to be 
effective August 22, 2024, 49 TexReg 2910. 

§89.1094. Contracting for Nonpublic or Non-District Operated Day Placements for the Provision of a Free 
Appropriate Public Education (FAPE). 

(a) Definitions. The following words and terms, when used in this section, shall have the following meanings, 
unless the context clearly indicates otherwise. 

(1) Nonpublic or non-district operated day program--A nonpublic or non-district operated day 
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§89.1096. Provision of Services for Students Placed by their Parents in Private Schools or Facilities. 

(a) Except as specifically provided in this section, in accordance with 34 Code of Federal Regulations (CFR), 
§300.137, no eligible student who has been placed by his or her parent(s) in a private school or facility has 
an individual right to receive some or all of the special education and related services that the student 
would receive if he or she were enrolled in a public school district. Except as specifically set forth in this 
section, a school district's obligations with respect to students placed by their parents in private schools are 
governed by 34 CFR, §§300.130-300.144. 

(1) For purposes of subsections (a) and (d) of this section only, private school is defined as a private 
elementary or secondary school, including any pre-school, religious school, and institutional day 
or residential school, that: 

(A) as required by 34 CFR, §300.13 and §300.130, is a nonprofit entity that meets the 
definition of nonprofit in 34 CFR, §77.1; and 

(B) provides elementary or secondary education that incorporates an adopted curriculum 
designed to meet basic educational goals, including scope and sequence of courses, and 
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(f) Complaints regarding the implementation of the components of the student's IEP that have been selected by 
the parent and the district under subsection (c) of this section may be filed with the Texas Education 
Agency under the procedures in 34 CFR, §§300.151-300.153. Additionally, parents may request mediation 
as outlined in 34 CFR, §300.506. The procedures in 34 CFR, §§300.300, 300.504, 300.507, 300.508, and 
300.510-300.518 (relating to due process hearings) do not apply to complaints regarding the 
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(2) "Student with a disability" means an individual who is eligible to receive special education and 
related services in accordance with IDEA and its implementing regulations, Code of Federal 
Regulations, Title 34, §§300.1 et seq., and state laws and rules, including, without limitation, TEC, 
Chapter 29, and Chapter 89 of this title (relating to Adaptations for Special Populations). 

(3) Consistent with 20 USC §1401(8), "free appropriate public education" (FAPE) means special 
education and related services that: 

(A) are provided at public expense, under public supervision and direction, and without 
charge; 

(B) meet the standards of TEA; 

(C) include preschool, elementary, or secondary school education; and 

(D) are provided in conformity with the student's individualized education program (IEP). 

(4) Consistent with 20 U. S. C. §1401(15), "local educational agency" (LEA) means any public 
authority, institution, or agency having administrative control and direction of a public elementary 
or secondary school, including a public charter school that is established as an LEA under state 
law. 

(d) Terms of MOU. The parties agree to the following terms: 

(1) The responsibilities of LEAs and RFs related to the provision of a FAPE to students with 
disabilities who reside in RFs are established as follows. 

(A) LEAs must provide or ensure the provision of a FAPE to students with disabilities 
residing in RFs in accordance with IDEA, applicable federal regulations, and state laws 
and rules. 

(i) Except as provided in paragraph (2) of this subsection, an LEA must provide or 
ensure the provision of a FAPE for a student with a disability residing in an RF 
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(II) medical history and medical records, including current immunization 
records and a history of infectious disease (e.g., Hepatitis B, 
tuberculosis), including a description of any behavioral characteristics 
related to the transmission of such disease; 

(III) social history; 

(IV) vision and hearing screening and evaluation; 

(V) evaluation reports, including psychological, educational, related 
service, assistive technology and vocational evaluations, and behavioral 
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(3) Criteria for determining when a public school will provide educational services are established as 
follows. 

(A) 
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respective executive officers, or their designees for further negotiation. The appropriate 
state officials shall meet to seek resolution of the dispute. 

(i) Mediation. If the chief executive officers of the disputing parties determine that 
the dispute cannot be resolved at their level, the disputing parties may pursue 
resolution through the use of mediation pursuant to the Governmental Dispute 
Resolution Act, Texas Government Code, Chapter 2009. 

(ii) Arbitration. If the disputing parties do not agree to pursue resolution of their 
dispute through mediation, or if mediation does not result in a resolution of their 
dispute, the disputing parties will participate in binding arbitration consistent 
with Texas Government Code, Chapter 2009, and Texas Civil Practice and 
Remedies Code, §154.027. 

(7) Other terms of this MOU. 

(A) This MOU shall be signed by the executive officers of the participating agencies and 
shall be effective upon signature by all. 

(B) This MOU may be considered for expansion, modification, or amendment upon mutual 
agreement of the executive officers of the participating agencies. 

(C) In the event that federal and/or state laws should be amended, federally interpreted, or 
judicially interpreted so as to render continued implementation of this MOU 
unreasonable or impossible, the participating agencies may agree to amend or terminate 
this MOU. 

Statutory Authority: The provisions of this §89.1115 issued under Texas Education Code, §29.001 and §29.012. 

Source: The provisions of this §89.1115 adopted to be effective August 6, 2002, 27 TexReg 6851. 

Division 4. Special Education Funding 

§89.1121. Distribution of State Funds. 

(a) Procedures for counting the average daily attendance (ADA) of students receiving special education 
services in various instructional settings must be developed by the commissioner of education and included 
in the student attendance accounting handbook adopted under §129.1025 of this title (relating to Adoption 
by Reference: Student Attendance Accounting Handbook). 

(b) State special education funds must be distributed to school districts on the basis of ADA of full-time 
equivalents of eligible students served in accordance with §129.21 of this title (relating to Requirements for 
Student Attendance Accounting for State Funding Purposes). 

(c) The special education attendance must be converted to contact hours by instructional arrangement and then 
to full-time equivalents. The full-time equivalent for each instructional arrangement is multiplied by the 
annual amount equal to the basic allotment or, if applicable, the sum of the basic allotment and the 
allotment under Texas Education Code (TEC), §48.101, and then multiplied by the weight for the 
instructional arrangement as prescribed in TEC, §48.102(a). Contact hours for any one student receiving 
special education services may not exceed six hours per day or 30 hours per week for funding purposes. 
The total contact hours generated per week is divided by 30 to determine the full-time equivalents. Special 
education full-time equivalents generated are deducted from the school district's ADA for purposes of the 
regular education allotment. 

(d) The receipt of special education funds is contingent upon the operation of an approved comprehensive 
special education program in accordance with state and federal laws and regulations. No district may divert 
special education funds for other purposes, with the exception of administrative costs as defined in Chapter 
105, Subchapter B, of this title (relating to Use of State Funds). Funds generated by full-time equivalents in 
one instructional arrangement may be spent on the overall special education program and are not limited to 
the instructional arrangement which generated the funds. The district must maintain separate accountability 
for the total state special education program fund within the general fund. 
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(e) A special education fund balance may be carried over to the next fiscal year but must be expended on the 
special education program in the subsequent year. State special education carryover funds cannot be used 
for administrative costs. 

(f) Students who are at least three, but younger than 22, years of age on September 1 of the current scholastic 
year who participate in the regional day school program for the deaf may be counted as part of the district's 
ADA if they receive instruction from the basic program for at least 50% of the school day. 

(g) Students from birth through age two with a visual impairment, who are deaf or hard of hearing, or both who 
are provided services by the district according to an individual family services plan (IFSP) must be enrolled 
on the district home or regional day school campus and must be considered eligible for ADA on the same 
basis as other students receiving special education services. 

(h) Funding for the mainstream special education instructional arrangement must be based on the average daily 
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(B) When these services are provided by special education personnel, the district must 
document that they have the necessary skills and knowledge. Documentation may 
include, but need not be limited to, inservice records, evidence of attendance at seminars 
or workshops, or transcripts of college courses. 

(5) Teachers assigned full-time or part-time to instruction of students from birth through age two with 
visual impairments, including deaf-blindness, must be certified in the education of students with 
visual impairments. Teachers assigned full-time or part-time to instruction of students from birth 
through age two who are deaf or hard of hearing, including deaf-blindness, must be certified in 
education for students who are deaf and hard of hearing. 

(d) Paraprofessional personnel working as educational aides must be certified and may be assigned to work 
with eligible students, general and special education teachers, and related service personnel. Educational 
aides may also be assigned to assist students with special education transportation, serve as a job coach, or 
serve in support of community-based instruction. Educational aides paid from state administrative funds 
may be assigned to special education clerical or administrative duties. 

(e) Interpreting services for students who are deaf must be provided by an interpreter who is certified in the 
appropriate language mode(s), if certification in such mode(s) is available. If certification is available, the 
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Source: The provisions of this §89.1151 adopted to be effective March 6, 2001, 26 TexReg 1837; amended to be 
effective December 30, 2001, 26 TexReg 10536; amended to be effective November 11, 2007, 32 TexReg 8129; 
amended to be effective November 28, 2012, 37 TexReg 9360; amended to be effective December 31, 2013, 38 
TexReg 9552; amended to be effective March 1, 2017, 42 TexReg 760; amended to be effective February 15, 2018, 
43 TexReg 766; amended to be effective June 7, 2022, 47 TexReg 3249. 

§89.1165. Request for Special Education Due Process Hearing. 

(a) A request for a due process hearing (due process complaint) must be in writing and must be filed with the 
Texas Education Agency (TEA) by electronic mail, mail, hand-delivery, or facsimile. 

(b) The party filing a request for a hearing must forward a copy of the request to the non-filing party at the 
same time that the request is filed with the TEA. The timelines applicable to hearings will commence the 
calendar day after the non-filing party receives the request. Unless rebutted, it will be presumed that the 
non-filing party received the request on the date it is sent to the parties by the TEA. 

(c) The request for a hearing must include: 

(1) the name of the child; 

(2) the address of the residence of the child; 

(3) the name of the school the child is attending; 

(4) in the case of a homeless child or youth (within the meaning of §725(2) of the McKinney-Vento 
Homeless Assistance Act (42 United States Code §11434a(2)), available contact information for 
the child, and the name of the school the child is attending; 

(5) a description of the nature of the problem of the child relating to the proposed or refused initiation 
or change, including facts relating to the problem; and 

(6) a proposed resolution of the problem to the extent known and available to the party at the time. 

(d) A party may not have a hearing until the party files a request for a hearing that meets the requirements of 
subsection (c) of this section. 

(e) The TEA has developed a model form that may be used by parents and public education agencies to request 
a hearing. The form is available on request from the TEA and on the TEA website. 

Statutory Authority: The provisions of this §89.1165 issued under Texas Education Code, §29.001, and 34 Code of 
Federal Regulations, §300.507. 

Source: The provisions of this §89.1165 adopted to be effective March 6, 2001, 26 TexReg 1837; amended to be 
effective November 11, 2007, 32 TexReg 8129; amended to be effective November 28, 2012, 37 TexReg 9360; 
amended to be effective December 31, 2013, 38 TexReg 9552; amended to be effective March 1, 2017, 42 TexReg 
760; amended to be effective March 14, 2021, 46 TexReg 1466. 

§89.1170. Impartial Hearing Officer. 

(a) The Texas Education Agency (TEA) will maintain a pool of impartial hearing officers to conduct due 
process hearings. The TEA will assign cases to hearing officers who are private practice attorneys based on 
an alphabetical rotation. The TEA will assign cases to hearing officers who are employed by the State 
Office of Administrative Hearings (SOAH) in accordance with the procedures specified in the interagency 
contract between the TEA and SOAH. If, however, a request for a hearing relates to the same student who 
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(c) A hearing officer must possess the knowledge and abilities described in 34 Code of Federal Regulations, 
§300.511(c), and must not be: 

(1) an employee of the TEA or the public agency that is involved in the education or care of the child 
who is the subject of the hearing; or 

(2) a person having a personal or professional interest that conflicts with the person's objectivity in the 
hearing. 

(d) A hearing officer is not an employee of the TEA solely because the individual is paid by the TEA to serve 
as a hearing officer. 

(e) A hearing officer has the authority to administer oaths; call and examine witnesses; rule on motions, 
including discovery and dispositive motions; determine admissibility of evidence and amendments to 
pleadings; maintain decorum; schedule and recess the proceedings from day to day; and make any other 
orders as justice requires, including the application of sanctions as necessary to maintain an orderly hearing 
process. 

(f) If a hearing officer is removed, dies, becomes disabled, or withdraws from a hearing before the completion 
of duties, the TEA will designate a substitute hearing officer to complete the performance of duties without 
the necessity of repeating any previous proceedings. 

(g) A party to a hearing who has grounds to believe that the assigned hearing officer cannot afford the party a 
fair and impartial hearing due to bias, prejudice, or a conflict of interest may file a written request with the 
assigned hearing officer asking that the hearing officer recuse himself or herself from presiding over the 
hearing. Any such written request must state the grounds for the request and the facts upon which the 
request is based. Upon receipt of a request, the assigned hearing officer must review the request and 
determine the sufficiency of the grounds stated in the request. The hearing officer then must prepare a 
written order concerning the request and serve the order on the parties to the hearing within three business 
days of receiving the request. If the hearing officer finds that the grounds for recusal are insufficient, the 
TEA will assign a second hearing officer to review the request. The second hearing officer must rule on the 
request and serve a written order on the parties to the hearing within three business days of receiving the 
assignment. If the second hearing officer also determines that the grounds for recusal are insufficient, the 
assigned hearing officer will continue to preside over the hearing. If either the assigned hearing officer or 
the second hearing officer finds that the grounds for recusal are sufficient, the TEA will assign another 
hearing officer to preside over the remainder of the proceedings in accordance with the procedures in 
subsection (a) of this section. 

Statutory Authority: The provisions of this §89.1170 issued under Texas Education Code, §29.001, and 34 Code of 
Federal Regulations, §300.511.  
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Figure: 19 TAC §89.1175(c) 

(d) The written authorization must include the non-attorney representative's name and contact information and 
a description of the non-attorney representative's: 

(1) special knowledge or training with respect to problems of children with disabilities; 

(2) knowledge of the rules and procedures that apply to due process hearings, including those in 34 
Code of Federal Regulations, §§300.507-300.515 and 300.532, if applicable, and this division; 

(3) knowledge of federal and state special education laws, regulations, and rules; and 

(4) educational background. 

(e) The written authorization must state the party's acknowledgment of the following: 

(1) the non-attorney representative has been given full authority to act on the party's behalf with 
respect to the hearing; 
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registered sex offender and may apply a policy adopted by its board of trustees regarding the action to be 
taken when a visitor to a school campus is identified as a sex offender. 

Statutory Authority: The provisions of this §89.1175 issued under Texas Education Code, §29.001 and §29.0162, 
and 34 Code of Federal Regulations, §300.512.  

Source: The provisions of this §89.1175 adopted to be effective December 31, 2013, 38 TexReg 9552; amended to be 
effective March 1, 2017, 42 TexReg 760; amended to be effective February 15, 2018, 43 TexReg 766. 

§89.1180. Prehearing Procedures. 

(a) Promptly upon being assigned to a due process hearing, the hearing officer will forward to the parties a 
scheduling order which sets the time, date, and location of the hearing and contains the timelines for the 
following actions, as applicable: 

(1) Response to Request for a Due Process Hearing (34 Code of Federal Regulations (CFR), 
§300.508(f)); 

(2) Resolution Meeting (34 CFR, §300.510(a)); 

(3) Contesting Sufficiency of the Request for a Hearing (34 CFR, §300.508(d)); 

(4) Resolution Period (34 CFR, §300.510(b)); 

(5) Five-Business Day Disclosure (34 CFR, §300.512(a)(3)); and 

(6) the date by which the final decision of the hearing officer must be issued (34 CFR, §300.515 and 
§300.532(c)(2)). 

(b) The hearing officer must schedule a prehearing conference to be held at a time reasonably convenient to the 
parties to the hearing. The prehearing conference must be held by telephone unless the hearing officer 
determines that circumstances require an in-person conference. 

(c) The prehearing conference must be recorded and transcribed by a court reporter, who will promptly prepare 
a transcript of the prehearing conference for the hearing officer with copies to each of the parties. 

(d) The purpose of the prehearing conference will be to consider any of the following: 

(1) specifying issues as set forth in the request for a hearing; 

(2) admitting certain assertions of fact or stipulations; 

(3) establishing any limitations on the number of witnesses and the time allotted for presenting each 
party's case; and/or 

(4) discussing other matters which may aid in simplifying the proceeding or disposing of matters in 
controversy, including settling matters in dispute. 

(e) Promptly upon the conclusion of the prehearing conference, the hearing officer will issue and deliver to the 
parties a written prehearing order which confirms and/or identifies: 

(1) the time, place, and date of the hearing; 

(2) the issues to be adjudicated at the hearing; 

(3) the relief being sought at the hearing; 

(4) the deadline for disclosure of evidence and identification of witnesses, which must be at least five 
business days prior to the scheduled date of the hearing (hereinafter referred to as the "Disclosure 
Deadline"); 

(5) the date by which the final decision of the hearing officer must be issued; and 

(6) other information determined to be relevant by the hearing officer. 

(f) No pleadings, other than the request for a hearing, and the response to the request for a hearing, if 
applicable, are mandatory, unless ordered by the hearing officer. Any pleadings after the request for a 
hearing must be filed with the hearing officer. Copies of all pleadings must be sent to all parties of record in 
the hearing and to the hearing officer. If a party is represented by an attorney or a non-attorney determined 
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amended to be effective November 11, 2007, 32 TexReg 8129; amended to be effective November 28, 2012, 37 
TexReg 9360; amended to be effective December 31, 2013, 38 TexReg 9552; amended to be effective March 1, 2017, 
42 TexReg 760. 

§89.1186. Extensions of Time. 

(a) A hearing officer may grant extensions of time for good cause beyond the time period specified in 
§89.1185(l) of this title (relating to Hearing Procedures) at the request of either party. A hearing officer 
must not solicit extension requests, grant extensions on his or her own behalf, or unilaterally issue 
extensions for any reason. Any extension must be granted to a specific date, and the reason for the 
extension must be documented in a written order of the hearing officer and provided to each of the parties. 

(b) A hearing officer may grant a request for an extension only after fully considering the cumulative impact of 
the following factors: 

(1) whether the delay will positively contribute to, or adversely affect, the child's educational interest 
or well-being; 

(2) the need of a party for additional time to prepare or present the party's position at the hearing; 

(3) any adverse financial or other detrimental consequences likely to be suffered by a party in the 
event of delay; and 

(4) whether there has already been a delay in the proceeding through the actions of one of the parties. 

Statutory Authority: The provisions of this §89.1186 issued under Texas Education Code, §29.001, and 34 Code of 
Federal Regulations, §300.515.  

Source: The provisions of this §89.1186 adopted to be effective December 31, 2013, 38 TexReg 9552; amended to be 
effective March 1, 2017, 42 TexReg 760. 

§89.1191. Special Rule for Expedited Due Process Hearings. 

A parent who disagrees with any decision regarding a child's placement under 34 Code of Federal 
Regulations (CFR), §300.530 and §300.531, or a manifestation determination under 34 CFR, §300.530(e), 
or a school district that believes that maintaining the current placement of a child is substantially likely to 
result in injury to the child or others, may appeal the decision by requesting an expedited due process 
hearing under 34 CFR, §300.532. An expedited due process hearing will be governed by the same 
procedural rules as are applicable to due process hearings generally, except that: 

(1) the hearing must occur within 20 school days of the date the request for a due process hearing is 
filed; 

(2) 
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(1) states that all discussions that occurred during the mediation process will remain confidential and 
may not be used as evidence in any subsequent due process hearing or civil proceeding; and 

(2) is signed by both the parent and a representative of the public education agency who has the 
authority to bind the public education agency. 

(k) A written, signed mediation agreement under subsection (j) of this section is enforceable in any state or 
federal court of competent jurisdiction. 

(l) Discussions that occur during the mediation process are confidential and may not be used as evidence in 
any subsequent due process hearings or civil proceedings of any state or federal court. 

Statutory Authority: The provisions of this §89.1193 issued under Texas Education Code, §29.001, and 34 Code of 
Federal Regulations, §300.506.  

Source: The provisions of this §89.1193 adopted to be effective December 31, 2013, 38 TexReg 9552; amended to be 
effective March 1, 2017, 42 TexReg 760; amended to be effective March 14, 2021, 46 TexReg 1466. 

§89.1195. Special Education Complaint Resolution. 

(a) In accordance with 34 Code of Federal Regulations (CFR), §300.151, the Texas Education Agency (TEA) 
has established a complaint resolution process that provides for the investigation and issuance of findings 
regarding alleged violations of Part B of the Individuals with Disabilities Education Act (IDEA) or a state 
special education statute or administrative rule. 

(b) A complaint may be filed with the TEA by any individual or organization and must: 

(1) be in writing; 

(2) include the signature and contact information for the complainant; 

(3) contain a statement that a public education agency has violated Part B of the IDEA; 34 CFR, 
§300.1 et seq.; or a state special education statute or administrative rule; 

(4) include the facts upon which the complaint is based; 

(5) if alleging violations with respect to a specific student, include: 

(A) the name and address of the residence of the student; 

(B) the name of the school the student is attending; 

(C) in the case of a homeless child or youth (within the meaning of §725(2) of the 
McKinney-Vento Homeless Act (42 United States Code, §11434a(2)), available contact 
information for the student and the name of the school the student is attending; 

(D) a description of the nature of the problem of the student, including facts relating to the 
problem; and 

(E) a proposed resolution of the problem to the extent known and available to the party at the 
time the complaint is filed; 

(6) allege a violation that occurred not more than one calendar year prior to the date the complaint is 
received; and 

(7) be forwarded to the public education agency that is the subject of the complaint at the same time 
that the complaint is filed with the TEA. 

(c) A complaint must be filed with the TEA by electronic mail, mail, hand-delivery, or facsimile. The TEA has 
developed a form that may be used by persons or organizations filing a complaint. The form is available on 
request from the TEA and is also available on the TEA website. The complaint timeline will commence on 
the business day that TEA receives the complaint. If a complaint is received on a day other than a business 
day, the complaint timeline will commence on the first business day after the day on which the TEA 
receives the complaint. The one-calendar-year statute of limitations for a complaint will be determined 
based on the day that the complaint timeline commences. 
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(d) If a complaint does not meet the requirements outlined in subsection (b) of this section, the TEA must 
notify the complainant of the deficiencies in the complaint. 

(e) Upon receipt of a complaint that meets the requirements of this section, the TEA must initiate an 
investigation to determine whether the public education agency is in compliance with applicable law and 
regulations in accordance with the following procedures. 

(1) The TEA must send written notification to the parties acknowledging receipt of a complaint. 

(A) The notification must include: 

(i) the alleged violations that will be investigated; 

(ii) alternative procedures available to address allegations in the complaint that are 
outside of the scope of Part B of the IDEA; 34 CFR, §300.1, et seq.; or a state 
special education statute or administrative rule; 

(iii) a statement that the public education agency may, at its discretion, investigate 
the alleged violations and propose a resolution of the complaint; 

(iv) a statement that the parties have the opportunity to resolve the complaint 
through mediation in accordance with the procedures in §89.1193 of this title 
(relating to Special Education Mediation); 

(v) a timeline for the public education agency to submit: 

(I) documentation demonstrating that the complaint has been resolved; or 

(II) a written response to the complaint and all documentation and 
information requested by the TEA; 

(vi) a statement that the complainant may submit additional information about the 
allegations in the complaint, either orally or in writing within a timeline 
specified by the TEA, and may provide a copy of any additional information to 
the public education agency to assist the parties in resolving the dispute at the 
local level; and 

(vii) a statement that the TEA may grant extensions of the timeline for a party to 
submit information under clause (v) or (vi) of this subparagraph at the request of 
either party. 

(B) In accordance with 34 CFR, §300.504, upon receipt of the first special education 
complaint filed by a parent during a school year, TEA will provide an electronic copy of 
the Notice of Procedural Safeguards to the parent, and the public education agency 
against which the complaint is filed must provide the parent with a hard copy of the 
Notice of Procedural Safeguards unless that parent has elected, in accordance with 34 
CFR, §300.505, to receive the required notice by electronic mail, if the public education 
agency makes that option available. 

(C) The public education agency must provide the TEA with a written response to the 
complaint and all documentation and information requested by the TEA. The public 
education agency must forward its response to the parent who filed the complaint at the 
same time that the response is provided to the TEA. The public education agency may 
also provide the parent with a copy of the documentation and information requested by 
the TEA. If the complaint was filed by an individual other than the student's parent, the 
public education agency must forward a copy of the response to that individual only if 
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(i) A public education agency that chooses to offer IEP facilitation under this section must ensure that 
facilitators protect the confidentiality of personally identifiable information about the student and comply 
with the requirements in the Family Educational Rights and Privacy Act regulations, 34 CFR, Part 99, 
relating to the disclosure and redisclosure of personally identifiable information from a student's education 
record. 

(j) The TEA will develop information regarding IEP facilitation as an alternative dispute resolution method, 
and such information will be available upon request from the TEA and on the TEA website. 
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(g) Notwithstanding subsections (b)-(e) of this section, if a special education due process hearing or complaint 
decision requires a public education agency to provide an independent facilitator to assist with an ARD 
committee meeting, the public education agency may request that the TEA assign an independent 
facilitator. Within five business days of receipt of a written request for IEP facilitation under this 
subsection, the TEA will notify the parties of its decision to assign or not assign an independent facilitator. 
If TEA declines the request to assign an independent facilitator, the public education agency must provide 
an independent facilitator at its own expense. 

(h) The TEA's decision not to provide an independent facilitator is final and not subject to review ]TJ
0 Tc 0 Tw 18njenn (1) must have demonstrated knowledge of federal and state requirements relating to the provision of 
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