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The heamg officer finds thatStudent was not denied a FARIES allegedthe ARD

committee meetings met all requiremeatsssue® the 2014-
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|. DUE PROCESS HEARING REQUEST, ISSUES, AND BURDEN OF PROOF
A. Due Process Hearing Request
Petitioner filed a due process hearing request (Complaint) on August 24, 201 and

AmendedRequest for a Due Process Hearifgrgt Amended Complaint)with leave of the
hearing officeron September 25, 20£5.
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Q)
(ii)
(i)

(iv)

(v)

b. Petitioner's Sub-issues

Did the District fail to implement Student’s IER writter?
Did the District fail to devise an appropriate |ER Student?

Did the District fail to adequately evaluate all areas of suspected disability in
accordance with the IDEA?

Did the District fail to conduct the annual ARDeeting in compliance with the
timeline?

Did the District fail to conduct the tennual FIE within the appropriate timeline?
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statements; implementing IEPdpveloping** and ***; 11 meeting physical
educatiorrequirementsand providing accommodations with fidelity;

C. providein-service training irassistive technology devices and servimesnsure
all teachersvho work with Studenare trained,;

d. assure Petitioner that accommodations will consistently be provided to Student;
e. provide compensatory services including, but not limited to, fgodiuring the

201546 school year to address the lack of an appropriate education program for
Student during the 201#5 school year;

f. provide a *** evaluation;
g. provide an IEHor all areas of suspected diddli
h. pay for a neuropsychological IEE in areas of suspected disability;

I. pay for IEEs for occupational therapy, speech, and assistive technology;

J- provide a recreational/leisureassessment counseling assessmentand an
adaptive/finctional behavioral assessment

k. complete a ***/*** assessment and invite representatives from local and state
agencies (under the State’s Memorandum of Understanding) to the ARD committee
meeting for the purpose of evaluating and designing a ***IE&P that ircludes a
*** arrangement for Student to include compensatory services;

l. contract with mutually agreeable specialist(s), or in the absence of agreement, an
educational agency or university, to develop a comprehensive educational program
for Student usinglEEs and other assessment methods the specialists deem
appropriate including curriculum, counseling, occupational therapy, assistive
technology assessment and planning, recreational/leisure services, parent training
and counseling services, and direct drsmall group instruction or other teacher
support. The program is to include
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burden of showing why the IEP and resulting placements were inappropriate under th& IDEA.
To prevail, Petitioner must, therefore, establisht the District violated the DEA regarding

Petitioner’s delineated issues.

On its counterclaim, lte District bears the burden to prove that the FIE of Student was
appropriatet® To prevail, the District must, therefore, prove that the FIE meets all standards under
the IDEAY’

II. HEARING

The hearing was held NovemHef-20, 2015, before Sharon Cloninger, hearing officer, at
the District's Boardroom906 Farm StreeBastrop Texas 78602. Petitioner was represented by
leadcounsel Elizabeth Anget& co-counsel Andrew K. Cuddy, a member of the New York bar
who appeared pro hac vice; andamunsel Michael HeagertyAttorneyCharlotte Salteand co

counsel Kelly Shook represented the District.
During the due process hearing, the parties requested that the deadline for written closing
briefs be extended to December 30, 2015, and that the decigioladube extended to Januhaéy
2016, for good caus¥. This decision was timely issued.
[Il. RULING ON MOTIONS IN PETITIONER’S CLOSING BRIEF

A. Denying Motion to Exclude District’s Designated Expert Witnesses

At the hearing, after “invoking the R
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hearing officer denied Petitioner's motion and permitted occupational therapist ***, physical
therapist**, and ***, Ph.D., Licensed Specialist in School Psychology (LS$®)yemain in te

hearing room. Petitioner reassette motionin Petitioner’sClosing A
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Under 19 Texas Administrative Code88.1185(h), “[g]ranting a motion to exclude witnesses
from the hearing room shall be at the hearing officer’s discretion.” Accordingly, Texas Rule of
Evidence 614 does not strictly apply to this proceeding and it was not necessary for the District to
demonstrate that itsedignated experts met any of thake’'s exemptions in order for them to

remain in the hearing room.

Given that the bases of expert opinion can include facts or data made known to the expert
at the hearing? and the District's counterclaim relates directly to testimony provided by
Petitioners expert witnesses, it was within the hearing officer’s discretion to permit the District's
designated experts to hear the testimony, in particular, of Petii@xert withnessesResulting
opinions formed by the District’s experts could “assist the trier of fact to understand the evidence

or to determine a fact in issuef}” Accordingly, Petitioner’'s motion is denied.

B. Denying Motion to Lift Statute of Li mitations

Petitioner asserts that theygar statute of limitations should not have been imposed for
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forming the basis of the [Complaint]” or that the District withheld information from Parents that

was required to be provided to théMAs such, Petitioner did not proteat eitherof the legal

exceptios to the lyea statute of limitations applp this case. Petitioner’'s motion is denied.

IV. FINDINGS OF FACT

Based upon the evidence and argument of the parties, the hearing officer theakes

following findings of fact:

Background

1. Student resides with Parents within the boundaries of the Di€trict.

2. The District is a recipient of federal funds and must comply with the IDEA, including
developing and implementing an appropriate IEP for Student, designed to engges se
and placement in the LRE, amgdasonably calculated to confer meaningful educational
benefit.

3. Student is **years old and in the *** grade

4, Student first enrolled in theiglrict in *** in the *** grade.3!

5. Based on an FIE completed in 2098he*** (Student’s previous school distjicStudent
met disabiliy criteria as a child with a Specific Learning Disability (SLD) in Reading
Comprehension, Math Calculation, and Written Expres&ion.

6. An FIE completedby the Districtin November 2011 showed Student no longer met
disability criteria for SLD, but Studemtas determined to be eligible for special education
services due to Other Healilmpairment (OHI) because af*** disorder that began in
*kk 2011_33

7. Following *** *** the District condud¢ed another FIE? As a result of the 201RIE,

Studentwas identified as a child eligible to receisgecial educain services as a child

2% 19 Tex. Admin. Code §9.1151(d).
30 Respondent Ex. 1 at 447e$pondent Ex. 2
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10.

11.

12.

13.

14.

with a Speechnmpairment(SI) and OHI, andwasprovidedwith the instructional service
of speech therapy aritde rehted services gbhysical therapy, occupational therapynd
assistive technolog’

Student’'s***, The *** *** ** Zctivity; however, following ***, Student experienced
*** which affected the use of Student*$. Studentalso experienced temporary loss of
speech/language skills and impairment of cognitive skills.

Student has not **%’7

Student presents with a lack of functional use of Stud&rt'g**, *** *** - Stydent has
learned to ***. Student'$** also resulted in executive function deficits that affect Student
in the home, school, and community. Student’s ability to perforrrapgeopriate tasks
for fine motor, visual motor, and gross motor skills such ascee#f activities, has been
impacted ly Student’sdisability.>®

Since*** 2012, Student has regained many of the skills Studesit following ***.
Student’s learning capacity at school has significantly improved since Stu@€a®s

*%x%x 39

However, nformation dated September *** 2015, froBtudent’s physical medicine

doctor, indicates Student continues to experience “decreased balance and steadiness” due
to ***. 40

Following ***, Student was restricted by Studentisysician to *** until *** 2013. In
*** 2013, Student’s plsicians allowedstudentto attend™* but restricted Studerfitom
participation in ***, Student was ***years oldand in the *** grade*

An annual ARD committee meeting was held on Septembe20134? Student continued
to receive services in the general education classroom with inclusion support, with the

35 Petitioner Ex. 22 at 269, 2&84; Respondent Ex. 1 at 368.

36 Petitioner Ex. 29 at 340; Respondent Ex. 2 at 567 5965588, 599; Respondent Ex. 4 at22t-Respondent EXx.
23 at 12.

37 Ppetitioner Ex. 29 at 340; Petitioner Ex. 87; Petitioner Ex. 89; Respondent Ex. 2 at 56765388; Respondent
Ex. 23 at 12.

38 Petitioner Ex. 6; Respondent Ex. 4 at221
3% Petitioner Ex. 6; Petitioner Ex. 8.

40 petitioner Ex. 29 at 340; Petitioner Ex. 87; Petitioner Ex. 89; Respondent Ex. 2 at 56765388; Respondent
Ex. 23 at 12.

41 Petitioner Ex. 22 at 283; RespondEmt 1 at 37, 204.
42 Respondent Ex. 1 at 2204,
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15.

16.

17.

18.

related services of speech therapgcupational therapy, physical therapy, and assistive
technology being providet!.

During 201445, Student receiveall academic instruction in the general education setting
andpassed the *** grad&

Student has friends and socializes whtudent’'s peers in the general education
environment?®

Students behavior is not a conceff.
As proposed in the 20185 IEP yet to be adopte&tudentwill receiveall but Student’s

*** jnstruction in the general education settirig.2015416, Studentreceives support from
special education efeachers in Studenta&cademic classes. Student’s
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21.

22.

23.

24,

25.

26.

27.

28.

29.

In 201415, Parents and teachers communicatét each otheto ensure Student’s testing
accommodations were followé8.

In 201445, Student’s math teacher did not follow Student’s IEP accommodations at the
beginning of the school year but the situatiompioved after the math teacher leftheT
** teacher did not initially give Student tests ena-one butthe situation improveet

At an October ***, 2014 continuation of a brief ARD committee meeting, Father expressed
concern that a particular teacher was not providing Student with a copy of class notes as
required by the accommodations in StudetERB. ***, Assistant Principalstated she

would address the issue with the teacher after the meeling.ARD committee revised

the accommodation so thatuient would receive class notes at the beginning rather than
at the end of class. Ms. *** notified Student’s teachers of the chnge.

On October ***, 2014, Ms. **reminded Student’s math and resource math teachers to
request oral administration of Studs tests to give Studeptenty of time to process and
work the problems?

On December *** 2014, Student was not provided oral administration of a test as
required>*

On January *** 2015, Ms. ***again sent all of Student’s teachers a copy of Student’s
special education paperwotX.

OnJanuary ***, 2015, Special Education Coordinator ¥as consulted by Ms. **about
Student’s “extra day” accommodation for te¥ts.

OnJanuary ***, 2015, whem teacher offered to allow Student to take Studetitstest
in a small group and/or have it read to Studednt accordance with Student’s
accommodations, Student decliréd.

On February ***, 2015, Ms. **sent Student’s math teacher a spreadsheet of Stadent’
accommodationg®

50 Tr. at 1166 (Ms. ***);Respondent Ex. 23 at 2@&esalso, for examplePetitioner Ex. 148 at 1256256.
51 Respondent Ex. 23 at 18.

52 Respondent Ex. 1 at 413, 424; PetitioEx. 148 at 1283.

53 Petitioner Ex. 158 at 2041, 2046, 2048.

54 Petitioner Ex. 158 at 2116.

5 Petitioner Ex. 158 at 2262280.

56 Ppetitioner Ex. 158 at 2306. Ms. *** last name is now “***.”

57 Petitioner Ex. 158 at 2347, 2361.

%8 Petitioner Ex. 158 at 2259, 232882.
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30.

31.

32.

33.

34.

35.

On February ***, 2015, Student was not given a modified math test, as required by
Student’'saccommodation®’

On March *** 2015, Student’s *** test was orally administe/@d.

In March 2015, Student’s **and Student’s ***teacher worked together via email to
arrive at accommodations for a *¥roject. The *** was a difficult assignment for
Student, who cannot *andwho struggles cognitively. Studentrned in a modified
assignment,sasuggested by Student’s, and received ayrade of *** on the project!

Student received academic benefit from the *** prof&ct.

OnMarch *** 2015, the District decided Student would be given an extra day to complete
the*** section of the State of Texas Assessment on Academic Rea(BTes4R) test,

but Student was exempt from *#ecause the ARD committee had already accepted
Student’'sSTAAR *** score 53

OnMarch *** 2015, Student’s English teacher went over Studexxt®mmodations with
Student
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39.

40.

41.

42.

43.

44,

45,

46.

47.

On April *** 2015, Student’s science test was not orally administered because Student
opted to remain in the classroom for the f&st.

On at least one occasion in the spring of 2015, Student’s math teacher sent an electronic
copy of class notes to Parents after Parents told him Student’s notes did not make it home.
The math teacher also agreed with Parents that Studenttootdch in *** Student’s
homework®®

On May *** 2015, Student’'s ***teacher emailed a comyf the final review to Mother
after Student left the final review in the classro@m.

Ms. *** reminded Student’s math teacher on June *** 2015, that Student’s final
examination should be individually orally administeréd.

OnJune *** 2015, Ms*** arranged for individual oral administration of Student’s final
exam in **x 72

On June *** 2015, Ms. *** arranged for Student’'s English finekamto be orally
administered and for Student to be escorted to and from the final exam by am adult
accordance wit Student’'s accommodatiah’

In 201546, Student continues to be educated under Stud2@fg415 IEP pending
Parents’ acceptance of theP developed at an ARD committee meeting that began in
SeptembeR015 and concluded on October ***, 20%5.

In 2015416, accommodations have been inconsistently implemented. Student sometimes
refusesaccomnodations butMothersaid refusal should not be a choite.

On September ***, 2015, Student requested a copy of class notes from Studatit’'s
teacher, pursuant to one of the accommodations in StudieRt'sAfter the teacher did not
provide the notes, Student texted Studerd®e manager, who then spoke with the teacher.
The teacher questioned thalidity of Student’s requesthe casenanager confirmed that
providing Student with notes at the beginning of class was an accommodasisistat
Principal Ms. *** then spoke with Student and da@hat the teacher was not availatde
give Student the notes at the beginning of class bedaeseacher had a meeting before

58 petitioner Ex. 159 at 2695.

89 Ppetitioner Ex. 158 at 2375380, 23832386; Petitioner Ex. 159 at 2633.

0 petitioner Ex. 159 at 2758.

1 Ppetitioner Ex. 159 at 2778.

2 petitioner Ex. 159 at 2781.

73 Petitioner Ex. 159 at Z4.

7 Tr. at 12061201 (Ms. **¥).

S Tr. at 552, 1391 (Father); Petitioner Ex. 4 alP9Respondent Ex. 23 at 18.
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48.

49.

50.

51.

52.

thatclass period. WheSBtudent left the meeting with Ms. *** Studewasvery angry
because&tudent’'saccommodations were not being followed and Stufignlike Student

is a bother when Studeativocates for ***self On September ***, 2015, the math teacher
*** T hat same daythe teacher did not providstudentwith another of Student’s
accommodations-a modified test®

In October 2015, Student refused to be pulled out of class for occupational therapy because
Studenfelt the occupational therapist had called Studémnt ata recent ARD committee
meeting’’

Mother cited the math teacher’s *&nd the occupational therapist telling Student Student
had been ***as examples of retaliation. Mother would like fistrict teachers and
administrators to have training to learn how to be sensitive to Student and not retaliate
against Studenwhen Studenadvocates for ***self®

Student’s progress

Progress reports issued every 6 weeks during-268lddicate Studeiitad either mastered,

was progressing toward, or was continuing to work on objectives related to StuEEnt’s
goals. The progress reports also indicated whether the progress at the time was sufficient
for Student to achieve a particular IEP goal by taet mnnual ARD date in September
201579

Student mastered all of the 2018-IEP goals, obtaining more than trivial progress under
the IEP and thus receiving an educational beffit.

Petitioner’s assertion that Student failed 201415 and an ARD committee meeting was
not convened
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2015, Ms. *** notified Student or Studenttsacher that someone else would need to be
available to *** Student and asked Student or Studetgzcher to arrange for someone
else to *** Studenf?



DOCKET NO. 369-SE-0815 DECISION OF HEARING OFFICER PAGE 19

70.
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79.  Student did not *** in *** class. Studergrovided *** answers
80.  Student did not *** in *** where Studenprovided *** responsewithout difficulty.1°

81. ** MA, CCC-SLP, Lead Speeehanguage Pathologisand Assistive Technology
Coordinator for the District, emailed Mother in January 2015 toMelber access an ***
with *** atthe*** grade level so Mother could assist Student at horSéudent'seading
and comprehension of ***, which Student was
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89.

90.

91.

92.

93.

Student was permitted by the District to keep andddtingthe summer of 2015. On June
*** 2015, Ms. *** sent to Mother tutorials for *** and *** that are *** **x 119

The *** was provided to Student in May 2015 but as of that date, it had not been included
in Student’s IEF?°

On August *** 2015, Student reviewed *** and *** with M&** and was able to access
both *** independently and effectivef#!

In August 2015, Ms. **informed Student’s teachers about Studesd'sistive technology
accommodation$??

Dr. s
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106. Beginning in 20156, he District provided occupational thpsaservices for Student on
October *** November *** and November *** 2015, through a licensed/certified
occupational therapy assistant supervised by*#s. Student had refused capational
therapy services fromls. *** on October ***, 2015, due to a conflict between them, and
occupational therapy was not provided on October ***, 2015, due to Pareqigst that
occupationatherapy be placed on hoté

107. To assist Student with projects that require ***, the District has made available to Student
*** 50 Student can ***139

108. At the beginning of the 20156 school year, Mother confirmed that Student had received
benefit from the occupational tlagry providedoy the Districtover the previougear but
noted the benefit could have been padilg to occupational therapy Student corently
receivedat *** and at home-*°

109. In Ms. ***'s opinion, Student benefitted from tleecupationatherapy service¥*
Physical therapy

110. Studenthasreceived direct physical therapy services from the District sirfceStudent
initially was only able to ***following Student’'s****** for *** and received physical
therapy services ***Student’'sacademic day. Since then, Studérws progressed,
tolerating *** of instruction ***, 142

111. Physical herapy logs kept by District physical therapist ¥4%. indicatethatStudent vas
provided with 37 physical therapy sessions from August *** 2014, thrdugie ***,
2015143

112. For 201415, Student received physical therapy services weekly and dtiririg integrate
safe and appropriate activities into Studemtsgram. Emphasis was on improving
Student’s™* duringStudent’s** programto allow Studento *** into Student'soutine
for lifelong management of Student’s issues 144

138 Tr. at 555560 (Father); Tr. at 943 (Ms. ***); Tr. at 118891 (Ms. ***); Petitioner Ex. 148 at 1180t81;
Respondent Ex. 34 at2,-6-7.

139 Tr, at 943 (Ms. ***).

140 petitioner Ex. 4 at 36; Petitioner Ex. 158 at 19883; Respondent Ex. 23 at 8, 9, 23.
11 Tr, at 9F (Ms. **¥),

142 petitioner Ex. 22 at 283.

143 petitioner Ex. 9; Petitioner Ex. 19 at 2285; Respondent Ex. 1 at 5538. It is unclear if the March ***, 2015
physical therapy session involved Student or only a conversation with Mother. The session is counted in the total.
Respondent Ex. 1 at 53%esalsaRespondent Ex. 7.

144 petitioner Ex. 22 at 283.
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113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

Ms. *** provided Parents with physical therapy exercises for Student to do at¥iome.

Student mastered Studenphysical therapy IEP goals for 2014, which also assisted
Studentin obtaining the one *** **x 146

In October 2015, Mother confirmed that Student had received benefit from the physical
therapy provided to Studehy the District during the previous school y&4r.

For the 201516 school year, the District provided Student with physical therapy sessions
on October ***, and**, 2015, as of the November ***, 2015 report dat¥

In 201516, Student *** and is able to *** as well as *** without assistaite.

=+ Student has demonstrated that Studentery responsible in **%30

Due to Student’s progress in the area of ***, the September 2015 ARD committee
recommended that thgovision of *** be discontinuedbut that Student continue to be
allowed to *** 151

Speech and language therapy

Speech and Language Therapy logs kept by District Speech and Language Therapist ***
show that Student was provided with 22 sessions of speech therapy from September ***,

2014, to May ***, 20152

At the beginning of 20145, Student was owed and receivEnpensatory sessions of
speech therapy for sessions that were not provided in the1204&ool yeat>?

By May ***, 2015, Studenhadreceived all required speech therapy for the 2D8.4ehool
year!>

145 petitioner Ex. 148 at 121B214; Petitioner Ex. 159 at 2710.
146 Tr. at 1073 (Ms. ***); Petitioner Ex. 159 at 2741; Respondent Ex. 4 at 55.
147 Respondent Ex. 23 at 10.

148 Respondent Ex. 34 at3- The hearing officer notes that the due process hearing began November 17, 2015, so
any subsequent physical therapy sessions are not in the report.

149 Tr, at 10231024; 1032 (Ms. **¥),

150 Tr, at 1021, 1@5-1026, 1030:033 (Ms. ***).

151 Respondent Ex. dt 57.

152 Respondent Ex. 1 at 5559; Respondent Ex. 7.

153 Tr. at 1069, 1071072 (Ms. ***); Petitioner Ex. 9; Petitio n153 etition 9; Petit2n4212n4212.4(i)2.9(n)-4(g)8
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123.

124.

125.

126.

127.

128.

129.

130.

At the beginning of the 20156 school year, Mother confirmed that Student had received
benefit from the speech therapy provided to Stubtgrthe Districtthe previous school
year 1%

Student’s 201415 IEP considered at May 2015 ARD committee meeting

At an ARD committee meeting held on May ***, 2015, the occupational therapy, physical
therapy, and speech therapy providers reported to Father that they were on track to
complete Student’s services for the 2ABischool yeat>®

At the May ***, 2015 ARD committee meeting, Mother asked if someone could help
Student and Studenttsachers learn how to navigate Student’sstige technology>’

TheMay ***, 2015 ARD committee meeting report states *Student’s*** did not meet
Student’'sneeds at that time. The report suggests thatstduld be investigated for
Student. It was noted that as math expectations increase, additional assistive technology
options in the area of math should be investigatgd.

In 201516, an assistive technology team will help with the implementation of assistive
technology for Student®

At the May ***, 2015 ARD committee meeting, Mother expressed concern thateiesa
were not always giving Student Studenttdass notes, one of Studentrequired
accommodation&®

At the May ***, 2015 ARD committee meeting, ***, Special Education Administrator,
reviewed the process of first contacting the teacher, then the case manager, then the campus
administrator when accommodations are not providéd.

At the May ***, 2015 ARD committee meeting, Mother asked *®tudent as part of
Student’'s*** support when Ms. ***s not available. When Ms. ***is not available, she
lets Student and Student&sacher know. The ARD committee agreed to develop a formal
plan for Studet’s *** when Student’s “buddy” is unavailabfé?

155 Respondent Ex. 23 at 11.

156 petitioner Ex. 20 at 257; Respondent Ex. 1 at 454.
157 Ppetitioner Ex. 20 at 257; Respondent Ex. 1 at 454.
158 petitioner Ex. 154 at 1680.

159 petitioner Ex. 20 at 257; Respondent Ex. 1 at 454.
160 Respondent Ex. 1 at 454.

161 Respondent Ex. 1 at 454.

162 petitioner Ex. 20 at 257; Respondent Ex. 1 at 454.
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146.

147.

148.

149.

150.

151.

152.

153.

154.

*x%x 178

Because Student ***, Studentay***, 179

*%x%x 180

A ** ARD committee meeting is held any time from when a student*&

The ARD committee developed seven measurable anB#ayoals for Student, with
corresponding objectives, some to be completed by d0b&and others by September
2015182

Student’sacademidEP goals for mathematics, science, language arts, and social studies
were to be implemented lgeneral education teachers and special education teachers in a
general education classro@ndthe method®f evaluation were to include teacher made
tests, work samples, observations, and teacher reports/feedback, with progress reports
every 6 weeks®

Student’s 20145 IEP included speech therapy and the related services of occupational
therapy, physical therapy, and assistive technot&ly.

The functional IEP goal and objectives for the related seofioecupational terapy were
implemented by the occupational therapist, general education teacher, and special
education teacher, ithhe general education settingheél' methds of evaluation included

data collection work samples, teacher reports and feedback, and observations.
Progressoincidel with the issuance of report cards. The completion dat&Sepiember

***, 2015_185

Thecombined academic and functional IEP baad objectives for the instructiorsdrvice

of speech ad language thapy werecompleted by September *** 2015, outside the
general education classroom, with implementation by the speech language pathologist and
speech language pathologist assistaitite ethods of evaluationcluded
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observations, consultation with teacheand student conferences. Progress reports
coincidedwith the issuance of report cartf.

155. The functional IEP goal and objees for the related servigg physical therapy were
complete by
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161.

162.

163.

In a doctor’s order dated August ***, 2014, Student’s physician Dr.asked the District
to allow Student to substitute physical therapy and occupational therapy f&r***,

At the annual ARD committee meeting on September ***, 2014, Parents requested t
Student’s physical therapy and occupationalapgrservices be substitutémt Student’s

=+ requirement® The ARD committee determined that Student would be enrolled in
*** class, with modifications, which would allow Studémt** under Texas Edation
Agency guidelines®® At the continuation of a brief ARD committee meeting on October
**x 2014, an academic goal related to *¥fas added to StudéstlIEP. Implementers
werea physical therapist, Studles *** teacher, and a paraprofessigmeath evaluation

by data collection and observatipasid progress reports to be provided every 6 wEéks.

Modifications and accommodations necessary to enable Student to be involved in and to
progress in the general education curriculum included a number ofatmiaptfor the
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168.

169.

170.

171.

172.

173.

174.

175.

Student’'sthoughts in writing assignments, and in developing Studem¢shanics and
proofreading skill£°2

Some of the adaptations for instructional deliveoytained in the 20156 IEP, such as
giving Student extra time for oral and written responsesaiss and on *** assignments
are to accommodate Student’s slow processing sj&ed.

In developing Student's 2018 IEP, the ARD committee considered PLAAFPs for
speech therapy, occupational therapy, physical therapy, readiath, and social
studies?®4

In drafting Student’'s September 2015 IEP, AiRD committee considered Teacher Input
Forms submitted ikugust 2015%

Because Student appeared to be making progress on StuBentjeds and objectives in
Student’s2015416 *** co-teach setting, the ARD committee recommended that Student
continue to receiv&* instruction in the general education settifftj.

Because Student requires a slower pace of instruction that cannot necessarily be duplicated
in the language arts generaueation setting, the ARD committéecommended that
Student receive language arts instruction in éseurce settinop 2015416 due to the class

size being smaller than the general education siags®’

A specific program called **is used withanguae arts students in thesource room.
*** j5 specific to comprehension and there is also a written compaéfént.

Father disagreed with tiR&RD committee’s recommendation that Student be placeckin th
resource classroom for language A?ts

At a continuation of the September **%2015 annual ARD committee meeting, the
committee determined that Student will receive all academic education and related
services/other services in the general education setting except foriritites per day of

*** in the special education resource room and *** minut&sa week, for *** weeks of

202
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assistive eéchnology services in the special education setting, and speech and language
therapy in the speech therapy roéth.

176. Students who are instructed in the resource room have access to the general education

curriculum?1

177. In considering the LRE, the ARD committee determined that the benefits of Student’s
placement outweigh anticipated harmful effeds.

178. In considering the LRE, the ARD committee determined that Student will have the
opportunity to participate with students without disabilities in nonacademic,
extracurricular, and other activitiés

179. Student’'s draft IEP as presented at the September2015 annual ARD committee
meeting contains the goal that by September *** 2016, Student will demonstrate
improvement in Student'®motional functioning and coping skills as evidenced by
demonstrating completion of three shtatm objectives in individual counseling sessions
in a special education settiAtf

180. At the Octobef**, 2015 conclusion of the September ***, 2015 annual ARD committee
meeting,Ms. *** recommendedthat, instead of continuing to receive direct occupational
therapy services, Student receive fffnutes per** weeks of consultation services from
an occuptonal therapy provider. Consultation includes working with teachers regarding
the requirements of an activity as well as working with Student regarding how to adapt or
modify the activity or task so Studeran perform the activity or task independertfy.

181. At the October ***, 2015 conclusion of the reconvened annual ARD committee meeting,
Ms. *** recommended that speech therapy contitiube provided to Studeft®

182. Atthe October ***, 2015 continuation of the September ***, 2015 annual ARD committee
meeting, the ARD committee determined that Student meets the following Health
Classification for Special Education: *{***). A member of the healing arts licensed to
practice in Texas has provided the school with writtenudmmtation concerning the
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183.

184.

185.

186.

187.

At the October ***, 2015 conclusion of the September ***, 2015 annual ARD committee
meeting, Ms. **recommended that Student be dismissed fromiphiytherapy services
based on the results of the physical therapy evaluation conducted for the 2615 FIE.

The Didrict considered &eptember *** 2015 letter from Student’s physician Dr. *tfiat
stated in order to maximize Student’s safety and stability while ***, 3

One of Student’s accommodations is to 2%,

As part of the 20136 IEP yet to be accepted by Parerite ARD committee
recommended removing ***school, as Student is able to effectivetyf without
assistancé?!

At the October ***, 2015 reconvened ARD committee meeting, the ARD committee
recommended assistive technology sources to provide Student with training on uses of
Student’'s*** for academic tasks. For the firstveeks, it is recommended that Student
receive istruction twice weekly for 3weeks; for the subsequent &veeks, it is
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201. A preponderance of the evidence establishes that the District devisggrapriatd EP
for Student for 20136 except that, because Student is ***, a *®¢aluation should have
been completed before the ARD committee developed Student’$® and Student’s
assistive technology needs should have been updated.

202. A preponderance of the evidence establishes that the District failed to develop an
appropriate 20136 IEP because Student’s *&s contained in the IEP is not based on
information obtained from a *** assessment.

203. A preponderance of the evidence establishes that the District failed to develop an
appropriate 20186 IEP because Student’s assistivehtwlogy goals and objectives
contained in the IEP amot based on a formal assistive technology evalu&tion.

Sub-issue 3
Did the District fail to adequately evaluate all areas of suspected disability in accordance with
the IDEA?

204. An initial evaluationof Studenin September 2006, prior to ***, showed average abilities

and mild features of aathemaits dsorder?38

205. Based on an FlIEEompleted in 2008 by Student’s previous school district, Student met
disability criteria as a child with an SLIh Reading Comprehension, Math Calculation,
and Written Expressioft?

206. Areevaluation completed by the District in November 2011 showed Student no longer met
disability criteria for SID, but Studentvaseligible for special education services due to
OHI because of a **?40

207. After Student’s ***, an October 2011 ***evaluationof Studentoy ***, Ph.D., Pediatric
Neuropsychologist, revealed a significant decline in neurocognitive functiétting.

208. Following Student’'s May 2012 ***  the District completed an FIESeptember 2012 to
determine current levels of functioning and eligibility for additional special education
services. The 2012 FIE consisted of speech/language, assistive technology, occupational
therapy, and physical therapy evaluations, which covered Student's areas of suspected
disability.242

23 34 C.F.R. § 300.320(a)(7)(ex. Educ. Code §§ 29.011, 29.0118; Tex. Admin. Code § 89.1055(h)(i).
237 Respondent Ex. 4 at 38.

238 Ppetitioner Ex. 30 at 34345; Petitioner Ex. 85; Respondent Ex. 24 at 1880.

239 Ppetitioner Ex. 29 at 340; Respondent Ex. 2 at 567 5585588; Respondent Ex. 23 at 12.

240 petitioner Ex. 29 at 340; Respondent Ex. 2 at 567 5585588; Respondent Ex. 23 at 12.

241 Petitioner Ex. 30 at 34345, Petitioner Ex. 85; Respondent Ex. 24 at 1880.

242 Ppetitioner Ex. 107 at 817.
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2009.

210.

211.

212.

*** in 2013 found general improvements in cognitive functioning since Student’s ***
neuropsychological assessment in October 2011. While improvements were noted
compared to Student’s functioning in 2011, there egaginued evidence of a generalized
decline in Student’s overall cognitive performance compared to Studeetall cognitive
performance in 2008*

In October 2014, Parents privately obtained a neuropsychological assessment from ***,
Ph.D., ABPP, Licased Psychologist, at **** The assessment was not provided to the
District until November 2015, in accordance with the disclosure deadline for the due
process hearinéf*

Dr. ***'s assessment showethat Student has relative strengths in a number of areas
including narrative memory, lidearning ability, social competence, and receptive
vocabulary and thaBtudent’'s areas of weakness include substantial challenges in motor
functioning*** that affect bdt gross and fine motor skills. D¥* noted that Student has
significant challenges in processing speed in verbal, visual, and motor domains and
cognitive flexibility. In terms of memory, Student does better when information is
presented verballyather than visually*®

Dr. ***s October 2014 report statethat on language functioningtudent’s
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215.

216.

217.

218.

219.

220.

221.

222.

speech/language therapy. She also recommended instruction in adapti?# tSbks said
Student should continue to work on functional academic skillg%*,
An ARD committee meeting was held on May ¥2015, to consider the REEXY

There is no evidence that between completing2b&2 FIE and the May 2015 ARD
committee REED meeting, either Parents or anyone else tthisgubssibility with the
District that Student had areas of suspected disalfilat had not been evaluated, or that
the District suspected Student had areas of disability that had not been evaluated.

At theMay 2015 REED meeting, th&RD committee determined that updated testing was
needed in the areas of occupational therapy, physical therapy, speech and language skills,
cognitive abilities and achievement abilities in reading, writing, and math in order to better
inform the ARD committee for Student’s educational programrfihg.

At the May 2015 REED meeting, the ARD committee, including Parents, determined that
no formal assessment in the area of assistive technology was rReeded

At the May 2015 REED ARD committee meeting, Parents agreed that no additional
physical/medical, sociological/cultural, or emotional/behavioral assessments were
needed>3

A *** assessment was not requested or discussed during the May 2015AREED
committee meeting.A *** assessment may be provided separately from the?FiE.

A preponderance of the evidence establishes that all areas of suspected disability were
addressed at the May 201&ERD ARD committee meeting and Student was evaluated in
those aras of suspected disabilitgr the September 2015 FIE.

A preponderance of the evidence establishes that since Student’s enrwiltheristrict
in 2011, the District has evaluated Studenall areas of suspectedsdbility. Further,
based on the psychological evaluation results of the 2015 FIE, the District
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223.

224,

225.

226.

The District timely held an annual ARDmmittee meeting on September ***, 2014, less
than one year after the September *** 2013 annual ARD committee méeting.

The DOstrict held an annual ARDammittee meeting on September **20152°6 *x*
school days after the ylear deadline.

A preponderance of the evidenceaddishes that the District timelgonductedthe
September *** 2014 annual ARD committee meeting.

A preponderance of the evidence establishes that althtbagseptember ***, 2015 annual
ARD committee meeting was held 8 school days after the annual deadline, it was held in
conjunction with the ARD committee’s consideration of the FIE that was due on September
*** 2015. Holding the annual ARD committee ntieg *** school days late constitutes

a de minimigprocedural error with no educational impact on Student.

Subissue 5
Did the District fail to conduct the triannual FIE within the appropria
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234. OnMay *** 2015, Mother provided consent for the District to condutttll psychological
evaluationas part of the FIE anthecked the box acknowledgitigat she could revoke her
consent at any tim&?*

235. An FIE was timely completed on September ***, 20?5,

236. A preponderance of the evidence establishes that the District timely conducted Student’s
2015 FIE, within 3 years of the 2012 FIE.

Sub-issue 6
Did the District fail to provide appropriate assessments, including cognitive assessments, and
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251. Atthe October ***, 2015 continuation of the September ***, 2015 annual ARD committee
meeting, theDistrict requested an adaptive behavior assessffent.

252. Dr.*** explained thathe adapve behavior assessment was requested be&iudent’s
cognitive skills indicate more testing is needed in the area of adaptive behavior to
determine if Studdnhas an ID She described the additional services Student could be
eligible for *** if Studentwere diagnosedith an ID***, 282

253. An adaptive skills evaluation includes assessing activities of daily living such as
communication, dressing, showering, cooking, and also functional academic skills such as
counting change; setkgulation and selirection skills, such as being able to work toward
long-term vs. shorterm goals; and emotional regulatitii.

254. Parentswho havenever requested an adaptive functioning assessdeatiped to consent
to theadaptive behavioevaluation because results could discourage Student if Student
were to realize the implications of th2 eligibility. 284

255. A preponderance of the evidence establishes that the District provided appropriate
assessments, including cognitive assessments, and related ssssesssnenis the areas
of academic instruction, occupational therapy, and physical therapy.

256. A preponderance of the evidence establishes that, because Student &egt&rhber ***,
2016, a *** assessment should have been conductedebferARD committee devised
*** for the 2015-16 IEP.

257. A preponderance of the evidence establishes that, because Student does not always use
Student's*** and Student’'sneed for additional training, other options for assistive
technology should have beerpéored via an assistive technology evaluation.

Subissue 7
Did the District fail to consider all relevant information during the ARD committee meetings?

258. In the ComplaintfFirst Amended Complaint, and Petitioners’ Closing Bireftitioner did
not specify what relevant information the ARD corttee failed to considet®®

281 Respondent Ex. 4 at 23.

282 petitioner Ex. 14 at 16667.

283 Tr. at 191192 (Dr. ***).

284 Tr. at 187190, 271 (Dr. **%; Respondent Ex. 4 at 54.

285 petitioner alleges that some of Student's PLAAFPs were missing or incomplete in the Septent@t4ARD
committee report. First Amended Complaint at 3, Fact 13. But it is not clear from the allegation that the missing
PLAAFPs are the “relevant information” the ARD committee failed to consider.
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259. Petitioner presented insufficient evidence to prove that the District failed to consider all
relevant information during the ARD committee meetinglsl betweeiugust ***, 2014,
andOctober ***, 2015.

Sub-issue 8

Did the District fail to comply with Student’'s and Parents’ procedural rights by failing to have
all required and/or necessary members present during ARD committee me@tings

260.

261.

262.

263.

At the September ***2014 ARD committee meeting, Fathepressed concern that the
counselor had not been present at any previous ARD committee memtohgstated
Parents’ decision regarding Student's **tlass might have been different had the
counselor been presenthe cainselor;***, was present at the September ***, 2014 ARD
committee meeting®

At the September ***, 2014 annual ARD committeeeeting, all required members were
present?®’

A Dbrief ARD committee meeting was held on September ***, 2014, to address related
servicescounseling,*** , and revisions to the September *** 2014 ARD committee
deliberations at Parents’ reque®o contention was made that any required or necessary
member of the committee was abs#&fit.

The brief ARD committee meeting was continuad @ctober ***, 2014, to review
Student’s partipation in ***
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266. All persons who were invited to attend Beptember ***, 2015 ARD committee meeting
were present except for thasiict representative and the ***. Bat* , *** was in
attendancé®?

267. All required members of the ARD committee were present at the October ***, 2015
continuation of the September ***, 2015 annual ARD committee meéting.

268. All required members of the ARD committee were present at theb@ctd*, 2015
continuation of the September ***, 2015 annual ARD committee meéting.

269. A preponderance of the evidence establishes that the District complied with Student’s and
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275. Multi-disciplinary team members used assessment tools and strategies that provided
relevant information that directly assisted the ARBnaittee in determining Student’s
educational needsThe multidisciplinary team also made recommendatiomgtfe ARD
committee to considarhen meeting on September #2015 to review the FIE®

Psychological Evaluation

276. Dr.** whohas been an LSSP since 2009 andemked psychologist since 2012, became
the District’s Evaluation Supervisor in August 2015. She has evaluated between 30 and
60 students per yedo determine eligibility and programming for special education
services under the IDEX?

277. Dr. *** completed
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284.

285.

286.

287.

288.

289.

290.

speed. fudent’s FEQ was calculated to be **with a percentile rank of ***, whia is
within the lowest 1 %or students Studentage3%8

Student’s F&) scoreof *** was consistent with testing results from 2011 (standard score
of ***) and 2013 (standard scord t+*). 309

Dr.*** attempted to giv&tudent the NEPSY, a widelyused measure of neurocognitive
processes including memory, learning, attention, and theory of mind. Clinicians use one

or more batteries of the NEPSWto investigate areas of interestamcern3*°

Memory subtests of the NEPS¥ were attempted with Student to better investigate
Student’'sshortterm and longerm memory abilities. Student demonstrated significant
frustration and limited engagement and motivation toward testing t&kdentbecame
increasingly frustrated and testing was discontinued. Due to discontinuation of the
subtess, scores from the NEPSN could not be considered a valid estimate of Student’s
abilities 311

Following discontinuation of the NEPSIY test, Student** and Studentwondered if
Studenthadto do the testig. Student was concerned that testing affecting Student’s
classroontime and Student’ability to get Student’svork done3*?

Dr. *** administered the Kaufman Test of Educational Achievement, Third Edition
(KTEA-III) to measure Student’s academic skills. The widedgd standardized test was
given in order to provide standard comparisons between Student’'s achievement
development and that of other children Studesdisie agé’®

Dr. *** adminstered the KTEAIl to Student in accordance with thestrudion
manual®*

The KTEA-II results indicated that Student’s academic skills are consistent with Student’s
cognitive abilities. Studentemonstrated the strongest skills in basic reading ability,
achieving a score in the borderline range of ability. Studerdth computation skills were
slightly lower and also fell within the borderline range of ahilBgudent’s skills in reading
conmprehension, math reasoning, and written expression all fell in the extremely low range
of ability. Student’sacademic skills appear to best advantage on tasks Statetgarn

308 Ty, at 464465 (Dr. ***); Tr. at 1306 (Dr. ***); Petitioner Ex. 14 at 160; Respondent Ex. 2 at3Bg-Respondent
Ex. 18 at 417466. Note that the test in evidence is the WI8(not the WISGIV, as referenced in Respondent Ex.
2 at 586.

309 petitioner Ex. 14 at 16061; Respondent Ex. 2 at 5888, 593.

310 Respondent Ex. 2 at 58%B8; Respondent Ex. 18 at 3%16.

311 Tr. at 168, 231232, 1305 (Dr. ***); Petitioner Ex. 148 at 1182; Respondent Ex. 2 at 587.
312 petitioner Ex. 4 at 235; Petitioner Ex. 14 at 140, 158; Petitioner Ex. 158 at 1914-.

313 Respondent Ex. 2 at 58®2; Respondent Ex. 18 at 2300.

314 Ty, at 13341351, 1365Dr. **).
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298. In conducting her evaluation, Ms. *tonsidered informationd®m 2012 *** speech and
language report®r Studenf??

299. Ms.*** administered the Expressive Vocabulary Test, Second Edition Form B, which is a
normrelated test that measures a person’s expressive language. Student achieved a score
of *** based on a mean of 100, with a percentile
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305.

306.

307.

308.

3009.

310.

311.

312.

313.

Ms. *** recommended #t Student continue to receive speebbrapy services to
remediate speech and language difficulties and further support academic.$¥ccess

A preponderance of the eMnce shows that thevaluation prepared by Ms. ***
appropriately address&udent’s need for the instructiorsarvice of speech therapy

Ms.*** presented the evaluation at the annual ARD committee meeting held on September
***, 2015_331

Occupational Therapy Evaluation

Ms. *** earned her master’'s degree in occupational therapy in 1981 and is a licensed
occupational therapistShe has worked in school settingsdbout 15 of the 3jears she
has been in practic&?

Ms. *** conducted the occupational therapy evaluatdistudent for the FIE33

As part d her evaluation, Ms. **feviewed recorden August ***, 2015, and interviewed
teachersaind observed Student on August ***, 2015, and Septembe201533* Ms. ***
reviewed all of Student’s occupatidberapy records, occupational evaluations, progress
reports, and IEP goals and objectives for occupational therapy. No outside occupational
therapy evaluations were available for her to revigw.

Dr. *** stated that based on VMI test results, Student has the visual motor skills of ***-
yearold. In Ms. ***'s gpinion, Student’sskill level is delayed in relation to Student’'s
peers but is adequate for reading and writing, becausgedtolds can read and write.

As such, no occupational therapy has been provided related to improving Student’s visual
motor skills33¢

Ms. *** noted Student has made significant progress since the 2012 FIE. Student has
successfully** and is able to independently complete thejority of functional fine
motor tasks needed at school, including the completion of *** wfrk.

Ms. *** found Student to have ***38

330 petitioner Ex. 14 at 178; Respondent Ex. 2 at 55605.

331 Respondent Ex. 4 at 6, 25.

332 Tr. at 281282 (Ms. ***); Ms. *** scurriculum vitaeis at Respondent Ex. 29.
333 Respondent Ex. 2 at 5B83,602.

334 Respondent Ex. 2 at 598.

335 Tr. at 299300 (Ms. ***) ; Petitioner Ex. 14 at 141.

33 Tr. at 963965 (Ms. ***).

337 Respondent Ex. 2 at 598.

338 Respondent Ex. 2 at 580.
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314.

315.

316.

317.

318.

319.

320.

321.

322.

Ms. *** concluded Student will continue to need occupational therapy due to ***, which
will not change without ***339

Ms. *** conducted a neuromuscul@ssessment on September ***, 2015. According to
the neuromusculassessmemesults Student continues to experience increased®*@*,

Ms.*** conducted a School Function Assessni8iA) of Student on September *&nd
September ***, 20154

The SFA is a criteriorreferenced assessment of the functional motor skills required in an
educational setting. It is composed of multiple subsections that evaluate through
obsevation, interview, and testing, different types a$ks that may be performed by a
student during a typical day at sché#i

The SFA does not use standard scores. Rather, the SFA assesses whether a student has the
ability to perform certain tasks that would typically be mastered by a certain Bor

instance, by the time a chilsl6 years old, he should be able to tie his shoes. On the SFA,

a 6yearold is either at 1006 or not on ***, The SFA is designed to assess skills for
children at the *** through *** levels; there is no SFA designed for *** studéfits.

The SFA subsections related to functional *Were completed as part of Student’s
evaluation The areas evaluated included using materials; set up and clean up; eating and
drinking; hygiene; clothing management; *** work; and computer and equipme@t‘use.

On the SFA, Student did not meet the criterion score for writing because Stuet@mitp
speed of ***|etters per minute, or **¥vords per minute, is not a speed comparable to that
of most students Studentge3*

Student’s IEP ecommodations and modifications address Studstaiser production of
writing in the classroom?

On the SFA, Student demonstrated that, prdovided by the District, Studerg able to
independently**. Student received a criterion score of *f&laied to using the computer.

339 Tr. at 953 (Ms. ***); Respondent Ex. 2 at 5883, 598.
340 Respondent Ex. 2 at 5&80.

341 Petitioner Ex. 14 at 15855; Respondent Ex. 2 at 5882, 598, 60@B01; Respondent Ex. 18 at 4416;
Respondent Ex. 22.

342 Tr, at 302 (Ms. ***); Petitioner Ex. 14 at 154; Respondent Ex.5B&t582, 600; Respondent Ex. 22.
343 Tr. at 302307 (Ms. ***).

344 Tr. at 304 (Ms. ***); Petitioner Ex. 14 at 18%55;Respondent Ex. 2 at 6@D1.

345 Tr. at 308 (Ms. **¥),

346 Tr. at 3@-309 (Ms.***).
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Although Studentcould perform most of the tasks, such as turning the computer on,
Student’styping speed brought Studentwerall score down. Student’s typing speed
ranged from ***|etters per minute, or about *words per mute. If Studentchose to,

Student could use Students to independently complete academic projects that require
word processing*’

323. Ms. ** conducted the Beery Delopmental Test of Visudhtegration Sixth Edition
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330. The priorities of educationalgased and clinicalpased occupational and physical
therapy are different. The therapists are equally trained and licensed, but the approach and
goals for each setting are diftet. Some students have a medical need for therapy but not
an educational need. A school district provides related services only as needed to support
the student in meeting his or her educational goals. A doctor’'s order or prescription is
considered by the ARD committee but does not determine therapy sémvices.

331. Therapy services are discontinued whea ARD committee determines there are no
longer any goals, accommodations, or staff/student training that require the intervention of
a therapistand the expertise of the therapist is no longer a necessary component of the
student’s educational program in order for the student to continue achieving identified
academic, developmental and functional outcomes of thé>EP.

332. In a September *** 2015 letter considered by the DistricStudent’s treating
physicianDr. *** stated that Student would continue to benefit from receiving
occupational therapy in the school settig.

333. Ms. *** occupational therapist with ***gvaluated Student on October ***, 2015, to
address increased difficulty with activities of daily living and school tasks. She reported
that Student continues to ***. She reports it takes Stuebeiné time to complete school
Work *** 358

334. Ms. ** statedin October ***, 2015 andOctober***, 2015 letters considered by the
District that Student would highly benefit from ongoing occupational therapy services at
school to address continuing deficits in Studershool environment® In the
letters,Ms. *** noted that Sudent reports the inability toF*. 36°

335. In her letters, Ms.*** recommended accommodations for Student to include the
continuation of *** required to complete the tas&nd continued school occupational
therapy services to increase Student’s participation in schlatedtasks and success
a studeng®!

336. Based on Student’s progress and ongoing needs, Mgetfdestedin an October ***,
2015 letter considered by the Distrittat Student be provided occupational therapy to

355 Respondent Ex. 13 (generally), and at 1411, 1412.

3%6 Respondent Ex. 13 at 1412.

357 petitioner Ex. 15.

358 petitioner Ex. 6; Petitioner Ex. 8.

359 Petitioner Ex. 3; Petitioner Ex. 6; Respondent Ex. 4 221
360 Petitioner Ex. 3; Respondent Ex. 4 at 21.

361 Respondent Ex. 4 at 21.
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continue addressing fine motor skill and exesufunction deficits and ensure that Student
continues to progress through schooling without barriers that hinder Studamisg3°2

337. The occupational therapist at *** has provided Student with ***, *** #3683
Physical Therapy Evaluation

338. Ms.*** is aphysical therapist with more than 20 years of experience. Since 2001, she has



DOCKET NO. 369-SE-0815 DECISION OF HEARING OFFICER PAGE 53

345.

346.

347.

348.

Ms. *** found that Student demonstrated improvements in 3.

The evaluation results support Ms. *¥ecommendation th&tudent does not qualify for
academidiased physical therapy servicé$

Ms. *** presented the evaluation at the September ***, 2015 ankiR&@8l committee

meeting®’3

In a September **F 2015 letter considered by the Disttic Student’s treating
physician
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Student, staff, and parents should be provided training on current sofiwdtlkee use of
additional software programs for written expression and math should be consifered.

354. Parents’ request for an assistitexzhnology evaluation was considered at the
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362.

363.

364.

365.

366.

367.

368.

369.

A preponderance of the evidence establishes that aev&uation should have been
corducted before the September 2015 annual ABBDmittee meetingo results could be
considered by the ARD committee in developing Student’s>#*,

*k%

On September *** 2014, the ARD committee aptad Student's STAAR***
assessments in *** exam scores %

In the fall of 2014, Student was ***, although Studerds*** grade, because Student
lacked a ***, Student’s designation was changed from *** to ¥

Student began the 2044 school year with ***studentsand was enrolled in all of

Student’sclasses for th&* year. There was no impact to Student’'s &Studentwas

with *** grade studentsreceiving *** instruction. The ***showed that Student would
*xx 392

Student *** in 201445. As of June 2015, Student had ***, which **%
The *kk 394

The ARD committea@letermined at the October ***, 2015 continuation of September

*** 2015 annualARD committee meeting that Student’s IEP will be used as Student’s
*xx 395

FIE Conclusion/Statement of Disability

Based on a review of Student’s testing history, Studeotmitive and physical abilities
have been impacted significantly as a result of Studémt’s
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375.

376.

377.

378.

communication with peers, teachers, and famiBy reason of Student’disabilities,
Student needs special education services, which may include speech tRerapy.

Student’s cognitive and communication deficits f&quire specialhdesigned instruction

in order to achieve academic success. The evaluaiggestedhatthe ARD committee
consider ontinuation of special education support within the general education classroom,
addition of speech/language therapy, and specific classroom accommodations and
modifications relating to physical and cognitive limitati¢hs.

The evaluators made general instructional recommendations for Student’s IEP. Since an
FIE needs to supply information to develop IEPs for 3 years, providing specific
recommendations would limit the applicability of the FPE.

Appropriateness of FIE
The District has established hypreponderance of the evidence that the members of the

multi-disciplinary team who conducted Student’'s FIE are-aetentialed, trained, and
experienced.
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382.
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B. Parents’ Testimony
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Father acknowledged that Student does not have the skills to ***. He said the District has
done nothing to help Student with skills of independent liffigStudenis not capable of ***,
Father has been working with Studdatly on ***.41> Father des nad think Student’s classes in
wx wxx - and *** will help Student in Student’'s™* 416

One of Student’$EP goals is to ***at home, which Father does with StudeBtt nobody
from the District has contacted him to verify that he and Student arg tt®nhome exercise
program?!’ Father has worked with Student on *** which takes Stud&nbr 20 minutes to
accomplish, by which time Studenttsck aches and Studeist frustrated. Father does not

understand how the District can claim Student has meabte*, 418

Mother agrees with Father’s testimofty. She stated that Parents have reached out to the
District many times, but Student has not been getting the help Stueiead’>°
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Dr. ** found the Distrits 2015 FIE to be incomplete with regard to guiding the
development of Student’s IE®”® Memory and learning are areas that should have been addressed,
and Dr. *** should have followed through on that testing after first receiving incomplete r&8ults.
However, the two measures used by Dr. *are faity consistently used for educational
evaluations’®* Dr. *** saw less emphasis in the FIE on what kind of program would be most
appropriate for Student and more emphasis on test scores and whether they established a new
eligibility category?®? Dr.*** said a broader range of classroom observations would have been
helpful because, ***, there is the potential for Student to ***. Dr. &%o0 noted that Dr. ***'s
observation of Student in the **¢lassroom did not include much in way of reading, writmg,

math?33

Dr. *** feels the FIE could have provided more specific guidance to the ARD committee
in the way of instructional strategies for Student, given Studiemicsional level. The FIE focused
on accommodations but not on modifying the instructional process or the information presented to
Student’®* For instance, Student’s processing speed was determined to be an issue but was not
addressed in accommodations that would assist Student if Ste@enbng students with faster
processing speed?> Auditory skills seemed to be a relative strength but‘®rdid not see any
accommodations or recommendations to alter the presentation of information to take advantage of

Student’s auditory skills, such as using books on tape, as opposed to requirimg.¥¥adi
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in developing alternatives and a more realistic but still very positive perception of *irsefms

of Student’sabilities, both personally and in comparison to peers Studasges’

Dr. *** Delieves the 20145 IEP goals and objectives are not individualized to Student
based on Student&rengths and wealksses. She said there is no indication of how the District
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to struggle when asked to interpret or use visual spatial information, such as maps or difigrams.
But Dr. *** said evaluation information most beneficial to teachers tends to be prescriptive rather
than spread od® Almost everything that is written in the FIE relates to accommodations or
external factors, not to instructional strategieshow to interact with Student given Student’s
level of ability to process and retain informatih.

2. Testimony and Reportof ***, Licensed SpeechPathologist

Ms. *** is a Licensed SpeedPathologist with a professional credential as an Assistive
Tecmology Professiond®? She has been a speech pathologist for 43 years and an assistive
technology professional for 18 yeaShe conducts between 20 and 30 evaluations #3e&8he

testified on Petitioner’s behalf as an expert witrféss.

a. Speech Language Impressions and Recommendations

According to Ms. **sNovember ***, 2015 report, overall, results from speech language
evaluations have been reflected in the development of Student’s speech language goals and
objectives throughout the years, lvtudent’s progress noted in the records reviewed by Ms. ***,

She noted that new goals and objectives were developed each year that built upon the previously

achieved goals and/or additional goals were added that met Student’s languade’needs.

An area b concern for Ms. ***is Student’s standard score of ***, well below average, on
the Pragmatic Judgment subtest. She said records indicated a speech IEP goal was written for

Student to expresStudent’sfeelings during 20134, but theres no record thathe goal was

49 Tr_ at 465467 (Dr. ***).

450 Tr. at 469 (Dr. ***).

451 Tr. at 473474 (Dr. *¥).

452 petitioner Ex. 152.

453 Tr. at 497498 (Ms. ***).

454 Tr. at 499 (Ms. **¥),

455 Petitioner Ex. 154 at 1673.



DOCKET NO. 369-SE-0815 DECISION OF HEARING OFFICER PAGE 66

mastered, and it was not included in the IEP for the 2®ldehool year. The September j**
2015 informal assessment indicated Student demonstrated adequate ability to acknowledge and

interpret nonverbal social cues. Ms. *fecommended that the Distridevelop appropriate
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quality or quantity of work. The District also should designdie will provide technical support
and training to classroontedf and a timeline for support. Finallyd District should seleet staff

member to gather trial data information and write a summary by the trial end date to submit for
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conducted between 20 aB@ evaluations per ye&?? Ms.*** did not observe or meet Studéfi.

Ms. *** testified as one of Petitioner’s designated expert witag&$

Ms. *** saidthat of the two tests administered by Ms. *the Beery VMI, which is a
visual motor test, was appropriate for Stud®htBut Ms. *** did not understand hoMs. ***
obtained the results she didthie SFA since the test is fahildren ages ***and Student was ***

years old at the time of the evaluatitsd.

Regarding the 20145 IEP occupational therapy goals, Mg. was concerned with the
lack of documented progressor instance, regarding ***, progress notes for sing@sions in
November and December 2014, and again in February 2015, do not indicate progress toward
mastery*®® Overall the first progress report, dated September ***, 2014, showed “W,” or working
toward goals. Ms. ***conceded it was too early after implemtation of the IERor Student to
have made much progresthe second progress report, dated April ***, 2015, states the goals and
objectives but contains no notes from the occupational therapist, sHé’slmicddition, there is
no documentation in the second progress report about how supplemental aids were used or if
teachers were trained to use th&.

Regarding the 2015 FIE, M$&* did not think the occupational therapy evaluatizes
adequate to design a pragr for Student going forward. For instangdprmation containechi
the SFA cannot be scored and informationmfrthe SFArelated to Student’s ability to use

classroom materials, satfire, and fine motor skills, isot induded in the evaluation repd?

464
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She questioned the accuracy of at least one notatithre ISFA. A handwritten notgays ***

with moderate assistance.” M%* explained that “roderate assistance” is at le&6t%physical
assistance but at was reprted was “occasional verbal cues.By comparison, “partial
performance” means Stud